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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Parts  210  and  220 

(Arndt  No.  37  for  Part  210;  Arndt  No.  32  for 
Part  220] 

National  School  Lunch  Program  and 
School  Breakfast  Program; 

Competitive  Foods 

agency:  Food  and  Nutrition  Service. 
USDA. 

ACTION:  Final  rule. 

summary:  This  final  rule  amends  the 
regulations  for  Part  210,  National  School 
Lunch  Program,  and  Part  220,  School 
Breakfast  Program,  to  implement  the 
amendment  of  section  10  of  the  Child 
Nutrition  Act  of  1966  by  section  17  of 
Public  Law  95-166,  respecting  the  sale  of 
foods  in  competition  with  meals  served 
under  the  National  School  Lunch 
Program  and  the  School  Breakfast 
Program.  Specifically,  this  final  rule 
restricts  the  sale  of  categories  of  foods 
of  minimal  nutritional  value  from  the 
beginning  of  the  school  day  to  the  end  of 
the  last  lunch  period.  Foods  of  minimal 
nutritional  value  are  defined  as  those 
foods  which  provide  less  than  5%  of  the 
USRDA  for  each  of  eight  specified 
nutrients  per  100  calories  and  per 
serving.  For  example,  licorice  does  not 
contain  even  5%  of  the  USRDA  for  any 
one  of  the  eight  specified  nutrients  per 
100  calories  or  per  average  serving.  In 
the  case  of  artificially  sweetened  foods, 
only  the  per  serving  measure  will  apply. 
The  restricted  categories  of  foods  are 
identified  in  Appendix  B  as  soda  water 
(carbonated  beverages),  water  ices, 
chewing  gum,  and  certain  candies  (hard 
candies,  jellies  and  gums,  marshmallow 
candies,  fondants,  licorice,  spun 
candies,  and  candy  coated  popcorn). 

This  rule  affects  only  those  schools 
participating  in  the  National  School 
Lunch  and  School  Breakfast  Programs. 
DATES:  Effective  January  29, 1980. 

Implementation  date:  July  1, 1980.  The 
Department  encourages  schools  to  work 
towards  the  July  1  implementation  date 
of  this  final  rule  by  phasing  out  the 
foods  of  miilimal  nutritional  value  at 
this  time.  (For  more  information  read 
Section  IV.  D.) 

FOR  FURTHER  INFORMATION  CONTACT. 

Stanley  C.  Garnett,  Branch  Chief,  (202) 
447-9069,  School  Programs  Division, 
USDA,  FNS,  Washington,  D.C.  20250. 
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I.  Introduction 

Congress  has  placed  responsibility  for 
administration  of  the  School  Breakfast 
Program  and  the  National  School  Lunch 
Program  in  the  Department  of 
Agriculture.  In  carrying  out  this 
responsibility  we  have  established 
minimum  standards  for  foods  served  by 
local  School  Food  Authorities  wishing  to 
participate  ip  the  federal  school  food 
programs.  These  standards,  such  as  the 
meal  pattern  requirements  for  school 
lunches,  are  imposed  as  conditions  of 
receiving  federal  funds  and  are  designed 
to  ensure  that  those  funds  are  used  to 
promote  good  nutrition  among  students. 

In  1977,  Congress  enacted  the 
competitive  foods  amendment  to  the 
Child  Nutrition  Act  of  1966.  That 
amendment  authorized  the  Secretary  to 
regulate  the  sale  of  foods  in  ccunpetition 
with  meals  served  in  the  School 
Breakfast  and  National  School  Lunch 
Programs  in  participating  schools.  This 
final  rule  establishes  minimum 
nutritional  standards  for  such 
competitive  foods.  It  identifies  foods  of 
minimal  nutritional  value  and  restricts 
their  sale  fixim  the  beginning  of  the 
school  day  until  after  the  last  hmch 
period. 

A,  Legislative  Background  From  1970  to 
1977 

On  October  10, 1977,  Congress 
enacted  Public  Law  95-166.  Section  17  of 
that  statute  amended  Section  10  of  the 
Child  Nutrition  Act  of  1966  to  restore  to 
the  Secretary  of  Agriculture  the 
authority  to  regulate  the  sale  of 
competitive  foods  in  schools 
participating  in  the  National  School 
Lunch  and/or  the  School  Breakfast 
Programs.  This  rulemaking  proceeding 
was  initiated  to  implement  this 
competitive  foods  amendment 
Competitive  foods  are  any  foods  sold  in 
competition  with  the  National  School 
Lunch  or  School  Breakfast  programs. 

Prior  to  1977,  the  sale  of  competitive 
foods  in  schools  had  twice  engaged  the 
attention  of  Congress.  In  1970,  the 
concerns  of  numerous  public 


organizations  and  local  governments 
about  the  increasing  variety  and 
quantity  of  foods  being  sold  in 
competition  with  the  school  feeding 
programs  led  to  the  first  competitive 
foods  amendment  to  Section  10  of  the 
Child  Nutrition  Act  of  1966  (Pub.  L.  91- 
248). 

TTiis  amendment  provided  statutory 
authority  to  the  Secretary  of  Agriculture 
to  regulate  foods  sold  in  competition 
with  the  nonprofit  school  feeding 
programs  authorized  under  the  Child 
Nutrition  Act  and  the  National  School 
Lunch  Act  Regulations  implementing 
the  1970  amendment  allowed  the 
competitive  sale  of  only  those  foods 
which  either  fulfilled  a  requirement  of 
the  prescribed  meal  pattern  for  school 
lunches  or  were  served  along  with  such 
a  lunch.*  Thus,  the  effect  of  the  1970  rule 
was  to  allow  any  food  served  as  part  of 
a  school  limch  also  to  be  sold 
competitively.  For  example,  under  this 
rule,  if  a  school  sometimes  served  cake 
as  dessert  with  the  meal,  cake  could 
then  be  sold  as  a  competitive  food. 
Because  of  wide  local  discretion  in  the 
choice  of  foods  served,  the  result  of  this 
rule  In  many  places  was  that  only  soft 
drinks  and  some  candies — which  were 
rarely  served  along  with  the  school 
meals — ^were  disallowed. 

While  the  impact  of  the  1970  rule  was 
thus  limited,  it  nonetheless  aroused 
controversy,  and  some  groups 
advocated  the  transfer  of  the  Secretary’s 
authority  to  regulate  competitive  foods 
to  State  and  local  education  agencies. 

Section  10  was  again  amended  in  1972 
by  Pub.  L  92-433.  "rhe  1972  amendment 
restricted  the  Secretary’s  regulatory 
powers  under  the  statute  by  providing 
that  federal  regulations  could  not 
prohibit  the  sale  of  competitive  foods  if 
the  proceeds  of  such  sale  accrued  to  the 
schools  or  approved  student 
organizations.  Thus,  the  1972 
amendment  placed  authority  for  the 
regulation  of  competitive  foods  with 
State  agencies  and  local  School  Food 
Authorities.  Various  types  of 
competitive  foods  rules  were  developed 
by  State  and  local  bodies  in  the  years 
that  followed.  During  this  period  the 
States  were  fi'ee,  as  they  always  have 
been,  to  adopt  regulations  which  placed 
greater  restrictions  on  the  sale  of 
competitive  foods  than  the  federal  rule 
required. 

Nationwide,  the  regulation  of  the  sale 
of  competitive  foods  under  the  1972 
amendment  was  unsystematic.  Foods 
approved  for  competitive  sale  varied 
among  localities,  and  many  jurisdictions 
developed  no  competitive  foods 
regulation  at  all.  By  1977,  owing  to 
increasing  concerns  about  the  quality  of 
childrens’  diets,  there  was  growing 
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dissatisfaction  with  the  results  of  the 
1972  competitive  foods  provision. 
Nutritionists,  parents,  school 
administrators,  and  others  urged 
legislation  restoring  regulatory  authority 
to  the  Secretary  of  Agriculture.  The 
Department  also  supported  such 
legislation. 

In  1077,  Congress  responded  by  again 
amending  Section  10  to  restore  to  tlm 
Secretary  authority  to  regulate  the  sale 
of  competitive  foods.  The  Department 
did  not  propose  this  provision  in  Public 
Law  95-166  but  supported  its  adoption. 
This  rule  is  a  direct  result  of  that 
amendment. 

B.  Background  History  From  1977  to 
Present 

On  April  25, 1978,  the  Department 
published  a  proposed  rule  regulating  the 
sale  of  competitive  foods  (43  FR 17476). 
Over  2,100  public  comments  were 
submitted  in  response  to  this  proposal 
After  analysis  of  these  comments,  we 
determined  that  additional 
consideration  of  the  issues  they  raised 
was  necessary.  Accordingly,  we 
withdrew  the  April  25  proposaL  held  a 
series  of  public  meetings  to  discuss 
these  issues,  and  solicited  further 
written  comments  to  aid  in  formulation 
of  a  new  proposal. 

On  July  6, 1979,  the  Department 
published  another  proposed  rule 
concerning  competitive  foods  (44  FR 
4004).  During  the  public  comment  period 
which  followed,  3,067  comments  were 
received  from  parents,  businesses, 
industry  officials,  teachers,  school 
foodservice  personnel  nutritionists, 
dentists,  other  medical  professionals, 
and  other  concerned  citizens. 

Of  the  3,067  comments  received,  23% 
(692)  were  from  commentors  who 
expressed  opposition  to  a  federal  rule  of 
any  kind.  The  other  77%  (2375)  of  the 
commentors  either  expressed  support 
for  the  proposed  rule,  focused  on 
specific  concerns  about  the  proposal 
and/or  did  not  state  any  objection  to 
federal  rulemaking  on  the  competitive 
foods  issue. 

The  majority  of  those  commentors 
who  opposed  any  federal  rule  (524)  are 
listed  in  the  comment  analysis  category 
"concerned  citizen."  It  should  be  noted 
that  in  analyzing  the  comments,  the 
Department  categorized  any  comment 
which  did  not  in^cate  a  particular 
association  (such  as  teacher,  food 
service  personnel  student,  or  industry) 
as  a  comment  from  a  “concerned 
citizen.” 

Approximately  562  conunents  (20%  of 
the  total)  were  received  which,  because 
of  their  similar  content  and  format, 
appeared  to  have  been  generated  by 
,  PepsiCo  Incorporated.  A  few  PepsiCo 


employees  sent  the  Department  copies 
of  similar  form  letters  opposing  the  rule 
stating  that  PepsiCo  had  distributed  the 
forms  to  its  employees  with  the 
suggestion  that  the  employees  send 
them  to  USDA  on  their  own  letterhead. 

A  number  of  commentors  again  raised 
issues  which  were  considered  in  the 
formulation  of  the  July  6  proposal  The 
rationales  for  decisions  made  in  drafting 
that  proposed  rule  are  fiilly  explained  in 
its  preamble  which  appears  at  44  FR 
40004.  Many  of  these  issues  are, 
therefore,  only  briefly  discussed  in  this 
preamble.  Those  aspects  of  the  proposal 
which  remain  unchanged  in  this  final 
rule  were  carefully  scrutinized  in  light  of 
the  comments  in  order  to  insure  that  the 
supporting  reasons  presented  in  the  July 
6  preamble  remain  sound. 

Of  the  total  comments  received,  48.1% 
(1,476)  stated  objections  to  the  rule  or 
some  aspect  of  it  as  proposed,  while 
51.3%  (1,572)  stated  support  for  the 
entire  proposal  or  part  of  it 

Of  the  39  comments  from  State 
directors  and  State  staff,  27  favored  the 
proposed  rule,  11  objected  to  some 
aspects  and  1  expressed  neither  view. 

Of  those  who  objected  to  some  aspect  of 
the  rule,  seven  suggested  that  the 
establishment  of  a  minimum  standard 
would  jeopardize  more  stringent  existing 
State  policies  regarding  the  sale  of 
competitive  foods.  We  emphasize  that 
State  and  local  authorities  should  view 
this  rule  as  a  minimum  standard  which, 
like  the  required  meal  pattern,  may  be 
improved  upon  by  State  and  local 
authorities. 

Some  comments  from  State  officials 
as  well  as  other  school  personnel 
expressed  concern  that  the  rule  would 
lead  students  to  leave  the  school 
campus  in  order  to  obtain  the  restricted 
foods.  The  Department  believes  that 
movement  off-campus  by  students  has 
multiple  causes  and,  if  it  occurred,  could 
not  be  directly  attributed  to  the 
operation  of  tiie  rule. 

There  were  87  comments  from  food 
service  personnel.  There  were  36 
comments  opposed  to  the  rule  and  51  in 
favor.  Of  the  36  commentors  who 
expressed  some  opposition  to  aspects  of 
the  rule,  many  voiced  concern  about 
fortification.  This  issue  is  disaussed  in 
detail  later  in  this  preamble.  Some  of  the 
food  service  commentors  were  also 
concerned  about  the  possibility  that  the 
rule  would  lead  to  increased  paperwork. 
The  Department  has  deliberately 
fashioned  this  rule  to  minimize  tiie 
paperworic  burden  at  the  local  State, 
and  regional  level.  For  this  reason,  the 
rule  restricts  the  sale  of  foods  in 
identifiable  categories  rather  than  on  an 
individual  basis. 


Of  the  159  “interested  organizations" 
comments  (e.g.,  FTA's,  food/nutrition 
groups),  27  stated  opposition  to  the  rule 
and  132  favored  the  rule.  Of  the  27  who 
expressed  some  opposition  to  the 
pn^Hised  rule.  16  opposed  any  federal 
action.  Concerns  raised  by  commentors 
in  this  category  include  a  request  that 
the  rule  be  integrated  with  nutrition 
education  in  some  manner  and  that  it 
incorporate  some  type  of  parent  and 
student  involvement  at  the  local  level 

While  this  rule  does  not  deal 
explicitly  with  these  two  concerns,  other 
activities  of  the  Department  address 
these  questions.  The  Nutrition  Education 
and  Training  (NET)  Program  established 
by  Congress  in  1977  gives  States  funds 
to  administer  nutrition  education 
programs  for  children.  Many  States  and 
localities  have  used  these  funds  for 
nutrition  education  projects  on  snacking 
habits.  The  Department  hopes  that  these 
jiuisdictions  and  others  will  include  the 
issue  of  competitive  foods  within  these 
educational  activities,  llie  Department 
has  already  considered  the  issue  of 
parent  and  student  involvement  but  in  a 
broader  context  than  the  competitive 
foods  rule.  In  the  final  rule  on  meal 
pattern  changes,  the  Department 
included  a  requirement  that  schools 
actively  seek  to  involve  parents  and 
students  in  the  school  meals  programs. 
The  implementation  of  this  regulation 
could  very  easily  encompass 
involvement  by  students  and  parents  in 
additional  decisions  regarding 
competitive  foods. 

In  the  industry  category,  22  of  the  total 
112  comments  expressed  support  while 
88  opposed  the  rule.  Of  the  88  who 
expressed  some  dissatisfaction  with  the 
rule,  55  opposed  the  rule  because  they 
felt  there  should  be  no  federal  action  in 
this  area.  Some  industry  commentors 
indicated  that  the  Department's 
objectives  could  be  better  achieved 
through  nutrition  education  programs. 
The  Department  believes  that  this  rule  is 
consistent  with  its  efforts  to  promote 
nutrition  education  and  complements 
those  efforts.  Other  commentors 
indicated  that  the  definitions  used  in  the 
proposed  rule  were  confusing.  The 
Department  has  attempted  to  clarify  the 
definition  of  foods  of  minimal  nutritional 
value  and  to  use  that  definition 
consistently  throughout  this  preamble. 

Of  the  450  student  commentors,  225 
opposed  the  rule.  210  favored  the  rule 
and  15  expressed  no  opinion.  Most  of 
the  225  who  opposed  the  rule  stated  no 
specific  reason  for  their  opposition. 
Eighteen  expressed  concern  that  there 
would  be  a  loss  of  revenue  to  student 
organizations  as  a  result  of  the 
application  of  the  rule.  The  Department 


6760 


Federal  Register  /  Vol.  45,  No.  20  /  Tuesday,  January  29.  1980  /  Rules  and  Regulatioas 


has  thoroughly  considered  this  issue 
which  has  been  raised  during  each 
public  comment  period  and  at  public 
hearings.  The  Department  finds  no 
conclusive  evidence  that  the  rule  will 
necessarily  lead  to  diminished  revenues. 

Of  the  237  comments  from  medical, 
dental  and  nutritional  professionals, 
only  13  expressed  any  type  of 
opposition  to  the  rule.  Of  those,  roughly 
half  thought  there  should  be  no  federal 
rule  on  competition  foods. 

In  subsequent  sections  of  the 
preamble,  key  issues  are  discussed  in 
greater  detail. 

II.  Review  of  Literature 

In  evaluating  the  need  for  a 
competitive  foods  rule  and  in  designing 
its  specific  features,  we  reviewed  the 
scientific  literature  on  the  relation  of 
diet  to  disease,  the  patterns  of  food 
consumption  among  children,  and  the 
nutritional  status  of  children.  The 
outcome  of  this  review  and  our  resiilting 
conclusions  are  summarized  below: 

1.  Numerous  current  studies  and 
publications  deal  with  associations 
between  diet  and  disease  and, 
specifically,  with  the  health  effects  of 
the  overconsumption  of  the  food 
components  sugar,  fat  and  salt  A 
summary  of  the  information  in  these 
studies  appears  in  the  Federal  Register 
notice  of  December  15, 1978  at  44  FR 
58780.  The  Department  concluded  on  the 
basis  of  a  review  of  these  sources  that  a 
significant  portion  of  the  population  has 
nutritional  problems  resulting  from 
overconsumption  and  poor  food  choices. 

These  conclusions  have  been 
corroborated  by  more  recent  findings. 
The  American  Society  for  Clinical 
Nutrition  provided  a  symposium  on 
“The  Evidence  Relating  Six  Dietary 
Factors  to  the  Nation’s  Health.”  A  group 
of  scientists  studied  the  available 
evidence  and  reported  on  the  strength  of 
the  associations  between  various 
dietary  factors  and  prevalent  chronic 
diseases.  They  found  four  correlations 
to  be  of  considerable  strength.  The 
strongest  association  was  Ae 
relationship  of  alcohol  consumption  to 
liver  disease.  Hie  second  was  between 
sugar  and  dental  caries.  The  third 
showed  a  relationship  between  salt  and 
hypertension.  The  fourth  showed  a 
relationship  between  cholesterol  and 
saturated  fat  and  coronary  disease.* 

The  Surgeon  General’s  report, 

“Disease  Prevention  and  Health 
Promotion:  Federal  Programs  and 
Prospects,”  recently  published  with 
bacl^ound  papers  prepared  by  the 
Institute  of  Me^cine  of  the  National 
Academy  of  Sciences,  discusses 
associations  between  sucrose 
consumption  and  dental  caries,  between 


dietary  fat,  cholesterol  and  salt  and 
cardiovascular  disease,  and  between 
dietary  factors  and  increased  risk  of 
cancer.  The  report  terms 
overconsumption  the  key  nutrition 
problem  in  the  United  States  and 
recommends  the  reduction  of  calories, 
fat,  cholesterol,  sugar  and  salt* 

The  National  Cancer  Institute 
presented  a  statement  in  October  1979 
at  Senate  committee  hearings  on  the 
relationship  between  cancer  and  dietary 
practices.  Hie  statement  pointed  to 
studies  which  suggest  that  a  high  fat 
intake  may  be  associated  with  an 
increased  risk  of  cancer.  While  the 
Institute  acknowledged  that  definitive 
evidence  is  not  yet  available,  it 
proposed  prudent  interim  principles, 
based  on  evidence  that  is  presently 
available.  The  Institute  made  the 
following  recommendation:  ’To 
facilitate  control  of  body  weight,  and  in 
view  of  the  suggestive  association 
between  fat  consumption  and  the  risk  of 
cancer,  a  high  intake  of  fat  should  be 
avoided.* 

2.  Current  studies  and  publications 
dealing  with  nutritional  status  of 
children  in  the  United  States  and  with 
their  dietary  practices  indicate  that 
some  children  consume  less  that  the 
recommended  level  of  some  nutrients. 
The  Ten  State  Nutrition  Survey 
conducted  by  the  Department  of  Health, 
Education  and  Welfare  (HEW)  *  reports 
that  iron  deficiency  is  a  widespread 
problem  in  the  population.  Data  from  the 
Health  and  Nutrition  Examination 
Survey  (HANES)  of  HEW  *  show  that 
intake  of  iron  is  low  for  a  significant 
proportion  of  children  aged  6-17.  In  the 
Bogalusa  Heart  Study,*  a  recent  study  of 
the  dietary  and  cardiovascular  status  of 
rural  school  age  children  funded  by  the 
National  Institutes  of  Health,  at  least 
one-third  of  all  children  studied 
consumed  less  than  two-thirds  of  the 
recommended  dietary  allowances  (RDA) 
of  vitamin  A,  ascorbic  acid,  an^  niacin 
for  their  age  and  sex. 

In  addition  to  nutrient  consumption, 
calorie  consumption  is  also  of  concern 
in  assessing  the  nutritional  status  of 
children.  The  Bogalusa  Heart  Study 
reported  that  19%  of  the  boys  and  25%  of 
the  girls  constimed  less  than  two-thirds 
of  the  RDA  for  calories  for  their  age  and 
sex. 'The  HANES  data  indicated  &at 
many  children  consumed  less  than 
recommended  levels  of  calories,  but  the 
report  cautioned  that  calorie  intake 
cannot  be  analyzed  meaningfully  unless 
it  is  related  to  activity  and  weight 
status.' Although  these  studies  have 
indicated  that  calorie  consumption 
among  school  children  is  at  times  less 
than  the  RDA’s,  it  may  be  that  the 


established  standards  are  too  high.  It  is 
widely  recognized  that  there  are 
significant  variations  in  energy  demands' 
from  individual  to  individual,  ^ 
particularly  among  children. 

The  most  appropriate  way  to  assess 
whether  caloric  needs  are  being  met  is 
to  examine  the  physiological  status  of 
children.  If  there  are  significant  levels  of 
underweight  or  growth  retardation,  it 
would  indicate  possible  caloric 
deficiencies.  However,  there  are  no  data 
showing  significant  levels  of 
underweight  or  growth  inadequacy 
among  school  aged  children  in  the 
United  States.  Physical  status  findings 
frx)m  the  HANES  survey  and  other  major 
surveys  of  the  growth  and  health  of  U.S. 
children  reveal  that  underweight  and 
stunted  growth  are  not  observed  in  a 
high  proportion  of  children  in  the  United 
States.***  In  fact,  caloric  excess  leading 
to  obesity  is  a  greater  concern  than 
stunted  growth. 

The  Ten  State  Nutrition  Survey  found 
that  9  to  39  percent  of  adolescents  were 
obese.**  There  is  particiilar  concern 
over  childhood  obesity  because  of  the 
likelihood  that  the  pattern,  once  set,  will 
persist  into  adulthood.  Parental  obesity 
and  obesity  during  childhood  appear  to 
be  major  predictors  of  obesity  in  an 
adult  Obesity  is  generally  regarded  to 
be  a  risk  factor  in  hypertension,  heart 
disease  and  diabetes.  Thus,  there  is 
substantial  reason  to  attempt  to  prevent 
the  onset  of  obesity  in  children. 

'Hiese  findings  on  the  health  and 
nutritional  status  of  children  indicate 
that  overconsumption  of  calories  may  be 
a  problem  at  the  same  time  that  nutrient 
intake  is  inadequate. 

3.  Studies  of  the  food  consumption 
patterns  of  children  show  that  snacking 
makes  a  significant  contribution  to  the 
total  calories  they  consume  daily. 
Ninety-eight  percent  of  the  chilcfren 
interviewed  in  the  Bogalusa  Heart  Stiidy 
consiuned  some  snacks.  Snacks 
contributed  one-third  (34  percent)  of  the 
daily  calories  in  the  diets  of  the  children 
who  snacked,  more  than  the 
contribution  of  breakfast  (17  percent  of 
calories),  lunch  (23  percent  of  calories) 
or  dinner  (29  percent  of  calories).  For 
about  one-third  of  the  Bogalusa  children 
(30  percent),  snacks  contributed 
between  40-70  percent  of  their  total 
calories.  Snacks  sometimes  took  the 
place  of  meals.  For  some  children  an 
almost  hourly  snacking  pattern  was 
apparent.  Although  snacks  contributed 
more  total  calories  to  diets  than  any 
other  single  factor,  they  contributed  less 
to  nutrient  levels  &an  did  meals. 

Snacks  provided  calories  mainly  &t>m 
fat  and  sucrose.  In  the  Bogalusa  study, 
they  provided  31%  of  the  fat  and  59%  of 
the  sucrose  in  children’s  diets.  The  foods 
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which  contributed  the  most  sucrose  to 
the  diets  were  beverages  (37%)  and 
candy  (25%),  Reports  summarizing  the 
food  consumption  profiles  of  individuals 
in  different  age  groups  issued  by 
HANES  show  that  sweetened  beverages 
and  candy  are  more  fi«quently 
consumed  by  those  aged  1  to  17  than 
any  other  age  group.**  In  the  Bogalusa 
Study,  sucrose  contributed  18%  of  the 
total  calories  consumed  by  diildren.** 

Sucrose  and  other  sugars  are  a  source 
of  calories  but  they  offer  little  else 
nutritionally.  Data  fit)m  the  Ten  State 
Survey  indicated  that  there  is  a  hi^ 
prevalence  of  dental  caries  among 
children  in  the  United  States.  A  recent 
report,  “Evaluation  of  the  Health 
Aspects  of  Sucrose  as  a  Food 
Ingredient,”  prepared  for  HEW  by  the 
Federation  of  American  Societies  for 
Experimental  Biology,  concludes  that, 
“Reasonable  evidence  exists  that 
sucrose  is  a  contributor  to  the  formation 
of  dental  caries  when  used  at  the  levels 
that  are  now  current  and  in  the  manner 
practiced."  The  report  also  states  that 
various  factors  affect  the  cariogenicity 
of  sucrose.  Among  them  is  the  form  in 
which  the  sucrose  is  eaten  and  the 
frequency  of  exposure.** 

file  American  Society  for  Clinical 
Nutrition  recently  published  the 
proceedings  of  its  symposium  titled 
“Can  Disease  of  Overconsumption  be 
Prevented  by  Dietary  Changes?  A 
critique  of  the  evidence.”  Participants  in 
the  symposium  concluded  that  sucrose, 
especially  when  consumed  frequently 
throughout  the  day,  is  the  dietaiy 
component  that  is  most  conducive  to 
oral  bacterial  infection  and  caries.*'  It 
has  been  demonstrated  that 
consumption  of  snack-type  foods  ' 
between  meals  has  a  significant  effect 
on  the  frequency  and  severity  of  dental 
caries.** 

The  Surgeon  General’s  report, 

“Healthy  People,”  summarizes  a  number 
of  studies  that  have  compared  the 
fi'equency  and  amount  of  sugar  eaten  to 
dental  caries  development  Although 
some  show  no  correlation  between 
dental  caries  development  and  the 
fi-equency  with  whidi  sugar  is  eaten, 
most  demonstrate  a  positive  correlation. 
In  a  study  of  200  children  aged  5  to  13 
years  2Ata  et  al.  found  a  sig^cant 
positive  correlation  between  the  amoimt 
of  between  meal  sugar  eaten  and  the 
prevalence  of  caries.  Weiss  and  Trithart 
found  that  among  783  children  4  and  5 
years  old  there  was  a  positive 
correlation  between  the  number  of  meal 
snacks  and  dental  caries.  Fanning  et  al. 
(45)  in  1969,  examined  1,266  secondary 
school  children.  In  those  schools  where 
canteens  were  available  where  sweets 


could  be  purchased,  children  had  a 
higher  inddence  of  caries  than  children 
in  schools  lacking  canteens.** 

bi  light  of  the  ^dings  of  the  studies 
described,  the  Department  conduded 
that  concern  about  the  quality  of 
children’s  diets  is  appropriate. 

Moreover,  these  studies  demonstrate 
that  there  is  reason  to  be  concerned 
.  about  the  kmd  of  snacks  that  children 
eat  Since  snacks  contribute  a 
significant  proportion  of  the  calories 
that  children  consume,  it  is  important 
that  snacks  contain  nutrients  as  well  as 
calories  if  children’s  diets  are  to  be 
nutritionally  adequate. 

ni.  Development  of  a  Final  Rule 

A  Method  of  Analysis 

Three  broad  approaches  were 
considered  when  the  competitive  foods 
rule  was  developed.  One  approach 
would  have  been  to  base  the  rule  on  the 
required  meal  pattern  fi'om  the  school 
lunch  program.  This  would  have  meant 
that  any  food  which  satisfied  the  meal 
pattern  requirement  would  be  approved 
for  competitive  sale.  Of  the  substantive 
comments  received  on  the  July  6, 1979 
proposal,  only  twenty  people  (8%) 
suggested  that  the  required  meal  pattern 
standard  be  used.  ’The  major  defect  of 
this  approach  is  that  it  does  not  offer  a 
means  by  which  to  assess  the  nutritional 
contribution  of  individual  foods. 
'Therefore,  we  concluded  that  it  was  not 
an  appropriate  standard  to  use  in  this 
rule. 

The  two  other  methods  of  analysis 
considered  in  the  development  of  this 
rule  are  the  food  composition  approach 
and  the  nutrient  analysis  approach.  A 
considerable  number  of  people 
commented  on  each  of  these.  ’They  are 
discussed  in  more  detail  below. 

1.  Food  Composition.  An  analysis  of 
foods  under  the  food  composition 
approach  would  assess  the  levels  of 
ingredients  such  as  sugar,  fat  or  salt 
contained  in  foods.  ’This  approach 
directly  addresses  the  strong 
associations  between  the 
overconsumption  of  certain  food  ^ 

components  and  current  public  health 
problems.  However,  as  we  explain  in 
this  section,  problems  related  to  the 
practical  application  of  such- an 
approach  preclude  its  use  as  the  basis 
for  a  competitive  foods  rule  at  this  time. 

Many  of  the  comments  that  the 
Department  received  suggested  that  the 
rule  be  designed  to  limit  the  amount  of 
sugar,  fat,  and  salt  in  foods  approved  for 
competitive  sale  in  schools.  ‘Iliese 
comments  came  both  finm  consumers 
and  from  members  of  scientific  and 
professional  communities.  Hie  concern 
of  consumers  about  this  issue  has  been 


well  documented.  ’The  report  “Family 
Health  in  an  Era  of  Stress”  sponsored  by 
General  Mills  describes  the  views  on 
nutrition  and  diet  expressed  by 
approximately  2,000  adults  and 
teenagers  who  were  interviewed.  Eighty- 
four  percent  termed  “fats”  a  very 
serious  or  somewhat  serious  threat  to 
health,  78  percent  said  that  “sugar  or 
sugar  products”  posed  very  serious  or 
somewhat  serious  threats  to  health,  and 
73  percent  expressed  similar  concerns 
about  “salt”** In  a  survey  commissioned 
by  Pacific  Mutual  Life  Insurance 
Company  called  “Health  Maintenance,” 
570  people  with  school-aged  children 
were  asked  how  concern^  they  were 
about  the  amount  of  cholesterol  and  fats 
the  children  have  in  their  daily  diets. 
Seventy-three  percent  of  those  people 
responded  that  they  were  very 
concerned  or  somewhat  concerned.** 

This  concern  by  consumers  is  a 
response  to  similar  expressions  of 
concern  by  members  of  the  scientific 
community  about  the  levels  of  sugar,  fat, 
and  salt  in  the  total  diet  Despite 
agreement  among  many  experts  about 
the  advisability  of  reducing  consumption 
of  these  components  in  fot^s,  however, 
the  Department  encoimtered  three 
significant  practical  problems  in 
attempting  to  fashion  a  competitive 
foods  rule  that  would  achieve  this 
objective  directly.  First,  although  many 
concerned  scientists  believe  that 
consumption  of  sugar,  fat,  and  salt 
should  be  reduced,  there  is  not  yet  clear 
agreement  on  the  precise  levels  of  these 
components  appropriate  in  the  total  diet 
Second,  and  more  importantly,  even  if 
there  were  agreement  on  appropriate 
levels  of  these  components  in  the  diet  as 
a  whole,  there  is  no  wuy  to  assign  an 
appropriate  level  of  sugar,  fat  and  salt 
for  each  of  the  individual  foods 
available  in  the  marketplace.  Third, 
even  assiuning  that  the  first  two 
problems  could  be  resolved,  data  on  the 
composition  of  individual  foods  is 
inadequate  to  permit  the  practical 
application  of  a  rule  whidi  prescribed 
appropriate  levels  of  all  of  Aese 
components  in  all  foods.  These 
problems  are  more  fully  discussed 
below. 

In  considering  the  application  of  a 
food  composition  standeuti  we  surveyed 
recommendations  for  dietary 
modification  that  had  been  made  by 
various  agendas  and  organizations  on 
the  basis  of  careful  review  of  sdentific 
evidence.  We  found  agreement  about 
general  goals  but  little  guidance  on  what 
specific  standard  to  adopt.  In  1977  the 
Senate  Select  Committee  on  Nutrition 
and  Human  Needs  recommended  that 
Americans  increase  their  consumption 
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of  complex  carbohydrates  and 
“naturally  occurring”  sugars  to 
approximately  48  percent  of  energy 
intake  and  reduce  the  consumption  of 
refined  and  processed  sugar  to  account 
for  approximately  10  percent  of  total 
energy  intake.  The  Committee  also 
recommended  reduction  of  overall  fat 
consumption  to  about  30  percent  of  an 
individual's  total  energy  intake, 
saturated  fat  to  about  10  percent  of  total 
energy  intake  and  reduction  of 
cholesterol  consumptibn  to  about  300 
grams  per  day.  Reducing  the  intake  of 
salt  to  about  5  grams  per  day  was 
recommended  to  limit  the  intake  of 
sodium.*"  Several  international 
committees  on  food  and  coronary  heart 
disease  have  recommended  dietary 
modification  to  reduce  the  amount  of  fat 
and  sugar  that  is  consumed.**  The 
American  Heart  Association  has 
recommended  that  the  proportion  of 
energy  derived  fiom  fat  not  exceed  35% 
and  that  recommendation  has  been 
supported  by  the  National  Academy  of 
Sciences'  Food  and  Nutrition  Board.** 
The  Surgeon  General's  report 
"Disease  Prevention  and  Health 
Promotion:  Federal  Programs  and 
Prospects”  recommended  actions  in 
nutrition  to  promote  good  health  but  did 
not  suggest  specific  ideal  percentages 
for  food  components  in  the  diet  The 
report  states,  "Not  only  is  the  national 
diet  excessive  in  terms  of  total  calories, 
but  it  also  is  poorly  distributed  in 
sources  of  calories.  Total  fat  intake, 
especially  animal  fats,  refined 
carbohyckates,  and  salt  should  be 
reduced  as  part  of  a  prudent  diet”  ** 

The  problem  of  designing  a  specific 
food  composition  standard  to  apply  in  a 
competitive  foods  rule  is  made  much 
more  difficult  by  the  fact  that  acceptable 
levels  of  fat  sugar,  and  salt  in  individual 
foods  necessarily  vary.  For  example, 
there  are  individual  foods,  such  as  some 
meats  and  nuts,  which  generally  are 
recognized  as  making  positive 
nutritional  contributions  to  the  diet  but 
which  have  a  high  proportion  of  fat  As 
they  have  been  de^ed,  competitive 
foods  are  any  foods  sold  in  competition 
with  the  federally  subsidized  meals  in 
schools.  They  may  be  available  in 
alternate  or  a  la  carte  lunch  lines,  or 
from  vending  machines,  snack  counters, 
or  school  stores.  This  means,  essentially, 
that  any  food  might  be  termed  a 
competitive  food  depending  on  the 
circumstances  of  its  sale.  'Die  difficulty 
of  fashioning  a  rule  which  would 
establish  appropriate  levels  of  sugar,  fat 
and  salt  for  all  foods  that  might  be  sold 
in  the  school  thus  is  considerable. 

Although  the  Department  found 
concern  among  experts  about  high  levels 


of  sugar,  fat  and  salt  in  the  diet  as  a 
whole,  we  found  that  those  experts  are 
as  yet  unable  to  suggest  specific 
percentage  limitations  for  each 
individual  food  available  in  the 
marketplace. 

The  Department  asked  the  nation's 
leading  health  officials  if.  in  their 
opinion,  there  was  a  scientific  and 
practical  basis  for  establishing 
appropriate  levels  of  these  components 
in  the  full  array  of  individual  foods  and, 
if  so,  what  specific  standard  they  would 
apply.  Dr.  Arthur  C  Upton,  the  director 
of  the  National  Cancer  Institute, 
responded  by  referring  to  the  general 
dietary  recommendations  fi'om  the 
Institute's  October  1979  “Statement  on 
Diet,  Nutrition  and  Cancer”  but  he 
stated  that  at  this  time  it  is  not  possible 
to  give  advice  on  specific  levels  of 
acceptability  for  fat,  sugar,  and  salt  in 
all  foods.  ** 

Dr.  Mark  Hegsted,  the  Administrator 
of  the  Department  of  Agriculture's 
Human  Nutrition  Center,  replied  that, 

"A  difficulty  in  establishing  appropriate 
levels  [of  sugar,  fat,  and  salt],  of  course, 
is  that  we  have  no  standards  for 
appropriate  intakes  of  these  whereas  we 
do  have  the  RDA  for  essential  nutrients. 
Furthermore,  while  it  is  possible  to 
establish  appropriate  levels  for  the  diet 
as  a  whole,  it  will  be  extremely  difficult 
to  find  a  single  appropriate  standard  to 
apply  to  all  indi^dual  foods.”  ** 

Dr.  Julius  B.  Richmond,  Surgeon 
General  and  HEW  Assistant  Secretary 
for  Health,  acknowledged  the 
desirability  of  preventing  excessive 
dietary  intake  of  fat,  salt,  and  sugar  in 
the  diets  of  Americans  but  concluded 
that,  "given  the  limitation  of  the  science 
base  at  this  stage,  we  believe  that  it  is 
not  now  possible  to  establish  specific 
levels  of  acceptability  for  amounts  of 
these  substances  in  individual  foods."  ** 

Even  if  the  Department  were  able  to 
establish  a  standard  for  specific 
acceptable  levels  of  sugar,  fat  or  salt  in 
individual  foods,  the  problem  of 
inadequate  food  composition  data 
would  remain.  Information  about  the 
amount  of  fat  in  many  foods  is 
available.  Some  figures  are  available  for 
the  sodium  content  of  foods,  but 
scientists  doubt  the  validity  of  these 
numbers  because  the  techniques  used  to 
analyze  foods  for  that  nutrient  are  not 
reliable.  Current  knowledge  about  the 
total  sugar  available  in  individual  foods 
is  in  general  scanty  even  though  sugar 
content  data  are  available  for  some 
types  of  food.  Several  government 
planning  and  review  agencies  and  some 
professional  organizations  have  stated 
that  the  determination  of  the  nutrient 
composition  of  foods  is  a  high  research 
priority  in  human  nutrition.**  The 


Department  of  Agrimdhu^'s  Human 
Nutrition  Center  plans  to  greatly 
increase  activities  related  to  the 
generation  of  food  composition  data  in 
the  1980's.  Until  a  substantially  broader 
data  base  is  available,  however,  it  will 
not  be  possible  to  apply  any  food 
composition  standanl  to  the  vast  array 
of  available  foods. 

Many  commentors  asked  us  to 
address  broad  concerns  about  the 
composition  of  the  whole  diet  in  a 
standard  which  can  be  used  to  evaluate 
individual  foods,  but  they  were  not  able 
to  suggest  workable  methods  for 
quantitative  assessment  or  to  provide 
die  data  that  are  needed  for  such  an 
assessment  Approximately  54%  of  the 
substantive  comments  that  the 
Department  received  suggested  that  the 
competitive  foods  rule  be  designed  to 
limit  the  amount  of  sugar,  fat  or  salt  in 
foods.  Forty  percent  of  those  comments 
were  from  medical,  dental  or  nutrition 
professionals  and  organizations,  but 
only  four  of  the  fifty-three  commentors 
in  that  category  (8%)  offered  specific 
suggestions  for  appropriate  amounts  of 
sugar,  fat  or  salt  in  foods.  Those  four 
commentors  all  suggested  that 
percentage  values  that  have  been 
recommended  for  components  in  the 
whole  diet  be  applied  to  individual 
foods.  None  of  diese  commentors 
discussed  how  to  deal  with  the  problem 
of  individual  foods  which  are  generally 
recognized  as  making  positive 
contributions  to  the  ffiet  but  which 
contain  a  high  proportion  of  sugar,  fat 
or  salt.  Similarly,  the  commentors  did 
not  address  the  problem  of  inadequate 
food  composition  data. 

Althou^  we  have  concluded  that  the 
substantial  practical  problems  of 
applying  a  food  composition  standard 
m^e  it  an  infeasible  basis  for  a 
competitive  foods  rule  at  this  time,  we 
share  the  concern  of  consumers,  ' 
professionals,  and  members  of  the 
scientific  community  about  health 
problems  associated  with  over¬ 
consumption  of  foods  high  in  sugar,  fat 
or  salt  The  Department  has  taken  a 
number  of  actions  to  reduce  tLa  levels  of 
these  components  in  its  child  nutrition 
programs.  New  rogulations  for  the 
National  School  Lunch  Program 
published  in  August  1979  require  schools 
to  serve  skim  milk,  low-fat  milk  or 
buttermilk  to  decrease  the  fat  content  of 
the  lunches.  These  regulations  also 
contain  recommendations  for  menu 
planning  including  the  recommendation 
to.  “Keep  fat,  sugar,  and  salt  at  a 
moderate  level."  In  addition,  new 
guidance  materials  which  stress  the 
moderate  use  of  sugar  and  fat  in  meal 
preparation  are  being  developed. 
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The  Department  has  attempted  to 
reduce  sugar  and  fat  levels  in  ' 
conunodities  purchased  and  distributed 
to  schools  through  the  Food  Distribution 
Program.  For  example,  we  now 
distribute  canned  ^t  in  light  syrup 
rather  than  fruits  packed  in  heavy  syrup. 
New  specifications  require  that  the 
ground  beef  pmchased  for  feeding 
programs  contain  no  more  than  22 
percent  of  calories  as  fat;  previously  a 
maximum  of  24  percent  was  specified. 

The  Department  has  also  made  efforts 
to  reduce  the  amount  of  sugar  in  the 
diets  of  participants  in  the  Special 
Supplemental  Food  Program  for  Women, 
Infants  and  Children  (WIC)  by 
proposing  to  set  a  maximum  level  of 
sugar  in  WIC  cereals.  The  proposed 
changes  for  the  food  packages  provided 
in  the  WIC  program  set  a  maximum 
level  of  6  granns  of  sugar  per  ounce  for 
approved  cereals.  The  Department  was 
able  to  make  specific  recommendations 
about  the  appropriate  level  of  sugar  in 
cereals  because  of  their  unique  features. 
Of  primary  importance  is  the  fact  that 
manufacturers  have  made  complete  food 
composition  information  about  their 
products  available.  Thus,  we  know  the 
range  for  the  amount  of  sugar  in  cereals 
as  well  as  the  amount  in  each  cereal. 
Also,  since  much  of  the  sugar  in  cereal  is 
added  during  the  manufacturing  process, 
it  is  reasonable  to  assume  that  the 
amount  of  sugar  in  the  products  could  be 
relatively  easily  reduced. 

The  Department’s  concern  about  the 
amount  of  sugar,  fat,  and  salt  in  the 
diets  of  program  participants  is 
evidenced  by  the  actions  described 
above  which  were  designed  to  reduce 
the  consumption  of  these  components. 
However,  we  also  recognize  our 
responsibility  as  an  administrative 
agency  to  promulgate  a  feasible 
regulation.  In  our  view,  the  practical 
problems  discussed  in  this  section  make 
it  infeasible  to  base  this  regulation  on  a 
food  composition  standard  at  this  time. 

2.  Nutrient  Analysis.  We  concluded 
that  nutrient  analysis  provides  the  most 
effective  and  feasible  basis  for  a 
competitive  foods  rule.  Nutrient  analysis 
can  be  broadly  defined  as  any  analysis 
method  which  measures  levels  of 
nutrients  in  units  of  food.  The  rule 
specifies  a  dual  method  of  assessing  the 
nutrient  content  of  individual  foods.  It 
calls  for  both  an  assessment  of  the 
levels  of  nutrients  in  units  of  food  as 
they  are  commonly  served  and  an 
assessment  of  a  food’s  nutrient  content 
in  relation  to  its  energy  or  caloric  value. 
The  second  measme  is  called  a  nutrient 
density  analysis. 

The  two  measures  together  address 
the  essential  objectives  which  the 


Department  has  defined  for  the 
competitive  foods  rule: 

1.  The  rule  must  identify  foods  which 
contribute  such  low  amounts  of 
nutrients  as  to  be  considered  of 
“minimal  nutritional  value.” 

2.  'The  rule  must  identify  the  nutritive 
contribution  of  foods  in  relation  to  their 
calorie  content 

Foods  containing  few  nutrients  as 
well  as  foods  with  calorie  contents  that 
are  very  high  in  relation  to  the  nutrients 
that  they  provide  will  have  lower  values 
in  a  nutrient  density  analysis  than  foods 
which  contain  high  levels  of  nutrients  or 
foods  with  a  high  proportion  of  nutrients 
relative  to  calories.  Foods  which  contain 
a  large  proportion  of  sugar  will  have  low 
nutrient  density  values  because  sugar 
provides  calories  but  no  other  nutrients. 
Foods  which  contain  a  large  proportion 
of  fat  will  also  have  low  nutrient  density 
values  because  fat  provides  more  than 
twice  as  much  energy,  9  calories  per 
gram,  than  the  other  components  of 
food — ^protein  and  carbohydrate — ^which 
provide  approximately  4  calories  per 
gram.  Tlius,  nutrient  density  indirectly 
addresses  the  concern  about  sugar  and 
fat. 

The  principal  difficulty  in  using  a 
nutrient  analysis  approach  is  the 
complexity  involved  in  translating  the 
concept  into  a  workable  formula  to  be 
applied  in  a  federal  competitive  foods 
rule. 

B.  Application  of  a  Nutrient  Analysis 
Approach  in  a  Competitive  Foods  Rule 

The  translation  of  the  nutrient 
analysis  approach  into  a  workable 
formula  to  be  applied  to  individual 
foods  raises  several  important  questions 
including:  which  nutrients  to  assess, 
what  units  of  measurement  to  use,  what 
standard  of  reference  to  use  and  what 
value  to  select  as  an  acceptable  level  of 
nutrients.  These  questions  are  discussed 
below. 

1.  Nutrients  for  Analysis.  Roughly  45 
vitamins,  minerals  and  other  elements 
which  play  an  essential  role  in  human 
nutrition  have  been  identified  by 
nutritional  scientists.  The  precise 
function  and  necessary  levels  of  many 
of  these  nutrients  have  not  yet  been 
identified.  The  Food  and  Nutrition  Board 
of  the  National  Academy  of  Sciences, 
National  Research  Council  has 
established  Recommended  Dietary 
Allowances  (RDA’s)  for  various  age 
groups  for  the  following  nutrients: 
protein,  vitamin  A,  vitamin  D,  vitamin  E, 
ascorbic  acid,  folacin,  niacin,  riboflavin, 
thiamin,  vitamin  B«,  vitamin  Bu, 
calcium,  phosphorus,  iodine,  iron, 
magnesium  and  zinc.  To  establish  the 
RDA’s,  the  Food  and  Nutrition  Board 
had  to  make  estimates  based  on 


available  information.  RDA’s  have  been 
established  for  these  17  nutrients 
because  scientific  data  are  available  to 
estimate  the  human  requirements  for 
them. 

The  establishment  of  RDA’s  for  the 
other  nutrients  wiU  be  possible  only 
after  further  research  in  this  area  has 
been  conducted.  Considerable  time  and 
expense  will  be  required  to  obtain  this 
information. 

Food  composition  information  is  most 
widely  available  for  eight  of  these  17 
nutrients:  protein,  vitamin  A,  ascorbic 
acid,  niacin,  ribofiavin,  thiamin,  calcimn 
and  iron.  Because  deficiencies  m  these 
eight  nutrients  have  been  associated 
historically  with  public  health  problems, 
these  nutrients  have  been  the  ones  most 
commonly  studied  by  researchers.  Thus, 
the  technology  needed  to  assess  their 
presence  in  foods  is  well  established 
and  relatively  inexpensive. 

Approximately  2%  of  the  substantive 
commentors  questioned  the  use  of  only 
eight  specified  nutrients  as  a  basis  for 
analyzing  the  nutrient  content  of  foods. 
These  commentors  generally  believe 
that  more  nutrients  should  be 
considered  when  determining  the  status 
of  a  food  under  this  rule.  One  comment 
received  fit)m  a  national  soft  drink 
manufactiu'er  stated  that  the  8  nutrients 
should  be  used  only  as  a  first  test.  If  a 
particular  product  failed  this  test  but  the 
manufacturer  could  prove  that  the  food 
contained  5%  or  more  of  an  additional 
nutrient,  the  food  would  be  classified  as 
an  approved  competitive  food  under  this 
commentor’s  proposed  approach. 

In  its  rule  on  nutrition  labeling,  the 
Food  and  Drug  Administration  (FDA) 
requires  that  if  a  manufacturer  chooses 
to  state  the  nutritional  content  of  a  food, 
the  label  must  contain  information  about 
each  of  the  eight  commonly  analyzed 
nutrients  listed  above.  In  the  process  of 
choosing  the  nutrients  that  would  be 
required  for  labeling  purposes,  FDA 
asked  nutrition  professionals  to  name 
the  most  important  nutrients.  Some 
suggested  that  zinc  and  folacin  also  be 
included  on  the  labels,  but  FDA 
concluded  at  the  time  that  the  data 
bases  for  those  nutrients  were  too 
limited  to  permit  imposition  of  such  a 
requirement.  They  chose  the  eight 
specified  nutrients  because  they  are  the 
ones  that  have  been  associated  most 
commonly  with  public  health  problems 
and  because  they  are  the  ones  about 
which  the  most  is  known. 

While  current  data  on  the  nutritional 
status  of  the  general  population  indicate 
that  there  may  be  reason  to  be 
concerned  about  deficiencies  of  certain 
micronutrients  such  as  zinc  and  folacin, 
few  data  are  available  to  indicate  how 
much  of  these  nutrients  foods  contain. 
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Hie  Department  thus  cannot  analyze  the 
presence  of  these  and  other 
micronutrients  in  all  foods.  If  nutrients 
other  than  the  commonly  measured  eight 
were  incorporated  in  the  standard,  we 
would  be  unable  to  treat  all  foods 
equally. 

As  more  composition  information 
about  micronutrients  and  more 
information  about  the  nutritional  status 
of  the  population  becomes  available, 
FDA  may  expand  its  labeling 
requirements  to  include  additional 
nutrients.  The  Department  would  view 
such  action  as  an  indication  that 
sufficient  information  on  these  nutrients 
had  become  available  to  justify  revision 
of  the  competitive  foods  nile.  However, 
at  this  time,  for  the  purposes  of  this  rule, 
we  have  concluded  that  analysis  of  the 
eight  nutrients  will  enable  us  to  make  a 
meaningful  and  accurate  decision  on  the 
nutritional  contribution  made  by 
different  foods.  Therefore,  the  nutrient 
standard  proposed  by  this  rule  measures 
the  quantities  of  protein,  vitamin  A, 
ascorbic  acid,  niacin,  riboflavin, 
thiamin,  calcium  and  iron  present  in 
foods. 

2.  Units  of  Measurement  The 
Department  has  determined  that 
individual  foods  will  be  evaluated  on 
the  basis  of  two  measurements:  (1) 
nutrients  in  a  100-calorie  portion  of  the 
food  and  (2)  nutrients  in  an  average 
portion  of  the  food  as  it  is  commonly 
served. 

Both  measures  can  be  used  to 
determine  the  nutrient  content  of  the 
food,  but  they  serve  distinct  purposes  in 
the  rule.  The  100-calorie  measure  makes 
possible  a  relative  comparison  of  all 
foods.  The  analysis  of  nutrients  per 
average  serving  permits  a  more  realistic 
assessment  of  the  nutritional 
contribution  of  foods  as  they  are 
commonly  consumed.  By  coupling  the 
100-calorie  measure  and  the  per  serving 
measure,  we  will  be  able  to  evaluate 
and  compare  foods  on  a  theoreticaL 
standardized  basis  and  to  assess  the 
nutritional  contribution  of  foods  as  they 
are  commonly  consumed  by  students  in 
school 

Artiffdally  sweetened  foods  present  a 
special  problem.  They  contain  few 
calories  (and  few  nutrients  in  the  case  of 
those  most  commonly  consumed  by 
children),  but  may  nevertheless  satisfy  a 
child's  appetite  and  may  thus  replace 
other  foods  in  a  child’s  diet  which  would 
provide  more  nutrients.  We  therefore 
propose  to  analyze  artificially 
sweetened  foods  on  the  basis  of  serving 
size  alone.  Because  the  balance  of 
calories  to  nutrients  has  been 
intentionally  altered  in  these  processed 
foods,  the  consumption  of  100  calories  of 
such  products  represents  unrealistically 


large  quantities.  For  example,  to 
measure  an  artificially  sweetened  soda 
on  a  per-lOO-calorie'basis  would  require 
an  assessment  of  3  to  10  gallons  of  soda 
depending  on  how  many  calories  the 
soda  contained.  Since  it  is  not 
meaningful  to  compare  artiffcially 
sweetened  foods  with  other  foods  on  a 
100-calorie  basis,  we  have  concluded 
that  artiffdally  sweetened  foods  will  be 
analyzed  solely  on  the  basis  of  serving 
size. 

Moreover,  since  we  share  the 
concerns  of  the  sdentiffc  community 
about  the  health  risks  resulting  ff-om  the 
use  of  some  non-nutritive  sweeteners, 
we  are  reluctant  to  adopt  a  standard 
diat,  while  restricting  the  sale  of 
ordinary  soft  drinks,  would  permit  the 
sale  of  soft  drinks  artiffcally  sweetened 
with  saccharin.  Hie  Committee  for 
Study  on  Saccharin  and  Food  Safety 
Policy  formed  by  the  National  Academy 
of  Sciences  in  response  to  Congressional 
mandate  **  summarized  the  facts  which 
should  be  considered  in  the  formulation 
of  a  policy  concerning  saccharin.  T’he 
Committee  stated,  “Whether  as  an 
initiator  or  promoter,  saccharin  is  a 
potential  carcinogen  in  humans,  but  one 
of  currently  uncertain  consequence  and 
potency  in  comparison  with  other 
carcinogens.  In  any  case,  the  large 
number  of  persons  exposed  to  saccharin 
justiffes  serious  continued  public  health 
concern.”  The  Committee’s  report 
further  states,  “The  observation  that 
saccharin  use  among  yoimg  children 
may  be  increasing  suggests  that  public 
health  offidals  should  take  a  prudent 
course  of  action.” 

Recently,  the  National  Cancer 
Institute  and  the  Food  and  Drug 
Administration  released  prelin^ary 
ffndings  of  an  epidemiological  study  that 
examined  the  relationship  between  the 
use  of  artiffcial  sweeteners  such  as 
saccharin  and  cyclamate  and  the 
incidence  of  bladder  cancer  in  humans. 
Preliminary  results  indicated  no 
increased  risk  of  bladder  cancer  among 
users  of  artiffcial  sweeteners  in  the 
overall  study  population.  However, 
there  was  some  evidence  that  the 
sweeteners  may  be  hazardous.  Among 
ffiree  groups  of  people — those  who 
consumed  both  diet  beverages  and  sugar 
substitutes,  those  who  smoked 
cigarettes  heavily  and  who  also  made 
heavy  use  of  artiffcial  sweeteners,  and 
those  women  who  normally  would  be  at 
low  risk  for  bladder  cancer  but 
consumed  sugar  substitutes  or  diet 
beverages — the  risk  of  bladder  cancer 
increased.  Heavy  use  of  artificial 
sweeteners  was  defined  as  six  or  more 
servings  a  day  of  sugar  substitute  or  two 
or  more  eight-ounce  diet  beverages  a 


day.  On  the  basis  of  this  study  and 
previous  experiments  with  laboratory 
animals,  the  authors  of  the  study 
concluded  that  while  saccharin  and 
cyclamate  are  not  strong  carcinogens, 
they  should  be  regarded  as  potential 
risk  factors  for  human  blad^r  cancer. 

In  discussing  the  study  results.  Dr.  Jere 
Goyan.  Commissioner  of  the  Food  and 
Drug  Administration,  said.  “I  reiterate 
my  concern  about  the  consumption  by 
so  many  Americans,  especially  young 
people,  of  large  amounts  of  saccharin. 
More  than  half  the  subjects  in  this  study 
were  67  years  old  or  older,  and  therefore 
consumed  much  less  artiffcial 
sweeteners  than  their  children  and 
grandchildren  are  today.  We  may  have 
to  wait  20  or  30  years  to  assess  the 
possible  effects  on  our  young  people  of 
consuming  large  amoimts  of  a  weak 
carcinogen.”  , 

In  a  letter  to  the  Department  of 
Agriculture,  Dr.  Arthur  Upton.  Director 
of  the  National  Cancer  Institute,  «aid, 
“We  share  your  concern  about  the  use 
of  saccharin  by  children.  Saccharin  is  of 
little  or  no  benefit  to  normal  healthy 
children,  and  its  elimination  from  their 
diet  involves  no  risk  to  them.  Hence  in 
the  public  health  sense,  it  would  seem 
prudent  at  this  time  to  eliminate  foods 
containing  saccharin  from  school 
lunches.”  ** 

Eighty-five  of  the  commentors  (3%) 
expressed  concern  about  the  use  of 
saccharin  or  artiffcial  sweeteners  in 
foods  sold  in  the  schools.  Of  those  who 
commented  on  the  issue,  the  majority 
(84%)  were  concerned  citizens. 

These  comments  as  well  as  the 
recommendations  from  the  scientific 
community  strengthened  our  view  that  it 
is  reasonable  to  make  distinctions 
between  naturally  and  artificially 
sweetened  products,  particularly  in  a 
regulation  that  will  affect  children. 

3.  Standard  of  Reference,  In 
performing  nutrient  calculations  the 
Department  relied  on  the  USRDA’s 
adapted  by  the  Food  and  Drug 
Administration  from  the  Recommended 
Dietary  Allowances  (RDA’s)  which  are 
established  by  the  Food  and  Nutrition 
Board,  National  Academy  of  Sciences, 
National  Research  Council  'Hie 
USRDA’s  which  are  currently  in  use  are 
based  on  the  RDA’s  which  were 
established  by  the  Board  in  1974. 

A  handful  of  commentors  were 
concerned  that  the  Department  was  not 
using  the  most  up-to-date  values.  Hie 
Food  and  Nutrition  Board  plans  to 
publish  new  RDA’s  in  1980.  Hiey  have 
made  these  new  RDA  values  available 
to  professionals  prior  to  publication,  but 
the  text  that  will  accompany  the  values 
is  not  yet  available.  Hie  Food  and  Drug 
Administration  has  as  yet  made  no 
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changes  in  the  USRDA  values. 
Therefore,  we  will  continue  to  rely  on 
those  established  USRDA  values  for  the 
purposes  of  this  rule. 

4.  Level  of  Nutrients.  Using  the 
nutrient  analysis  approach  as  the  basis 
for  the  proposed  rule,  it  was  necessary 
for  the  Department  to  select  a  minimum 
level  of  nutrients  for  foods  acceptable 
for  competitive  sale.  Sale  of  foods  not 
containing  this  minimum  level  would  be 
restricted  during  certain  hours  in 
schools. 

The  Department  has  determined  that 
foods  which  provide  less  than  5%  of  the 
USRDA  for  each  of  the  eight  specified 
nutrients  per  100  calories  and  per 
serving  will  be  considered  foods  of 
minimal  nutritional  value.  Only  the  per 
serving  measure  will  apply  to  artificially 
sweetened  foods.  The  sale  of  foods  of 
minimal  nutritional  value  in  schools  will 
be  permitted  only  after  the  last  lunch 
period  of  the  school  day.  For  example, 
licorice  does  not  contain  even  5%  of  the 
USRDA  for  any  one  of  the  eight 
specified  nutrients  per  100  calorie 
quantity  or  per  average  serving.  Thus, 
licorice  may  be  sold  only  after  limch. 

In  determining  that  a  5%  level  would 
be  used  for  this  purpose  the  Department 
huned,  once  again,  to  the  related  actions 
of  another  federal  agency  for  guidance. 
The  FDA ,  in  its  nutrition  labeling 
regulations,  allows  a  manufactm^r  to 
claim  that  a  food  is  a  “significant 
soiu'ce”  of  a  particular  nutrient  if  that 
nutrient  is  present  in  a  serving  of  food  at 
a  level  equal  to  or  in  excess  of  10%  of 
the  USRDA  for  that  nutrient  We 
concluded  that  if  a  food  which  contains 
10%  of  a  nutrient  may  be  termed  a 
"significant  soiuxe"  of  that  nutrient 
something  less  than  10%  would  be  an 
appropriate  test  for  this  rule. 

in  its  labeling  rule,  the  FDA  considers 
less  than  2%  of  the  USRDA  to  be  an 
insignificant  quantity  of  the  nutrient  in  a 
particular  food.  The  FDA  chose  the  2% 
level  as  the  cut  ofi  for  measurement  of 
nutrients  in  foods  for  labeling  purposes 
because  scientific  techniques  for 
nutrient  analysis  are  not  sufficiently 
sophisticated  to  provide  reliable  data 
about  nutrients  that  are  present  in  foods 
in  very  small  quantities.  FDA  has  used 
these  2%  and  10%  levels  in  its  labeling 
rule  for  almost  a  decade  and  they  are 
well  accepted  by  professionals  and 
consumers. 

The  Department  concluded,  in  light  of 
FDA’s  approach,  that  a  5%  standard  was 
the  most  reasonable  to  adopt  in  the 
competitive  foods  rule.  While  a  food 
which  provides  5%  of  the  USRDA  for  a 
particular  nutrient  would  not  be 
considered  a  “significant  source”  of  that 
nutrient  under  FDA’s  rule,  it 
nevertheless  makes  a  positive 


contribution  to  the  satisfaction  of  an 
individual’s  daily  needs  for  that 
nutrient 

FDA  scientists  suggested  during  a 
meeting  with  Department  officials  that 
rather  than  applying  a  5%  standard  to  all 
nutrients,  a  more  desirable  approach  > 
might  be  to  consider  each  nutrient 
individually.  Such  an  approach  would 
relate  the  required  level  for  each 
nutrient  in  foods  to  the  average  amount 
of  that  nutrient  provided  by  foods  in 
general.  This  would  entail  making  an 
inventory  of  all  available  foods  and 
determining  the  amount  of  each  nutrient 
that  each  food  contains.  The  approach 
described  is  an  attractive  one  because 
of  its  greater  precision  but  it  would 
require  a  great  deal  of  preliminary 
research  which  has  not  yet  been  done 
and  which  cannot  feasibly  be 
undertaken  for  the  purposes  of  this  rule. 

A  few  commentors  maintained  that  in 
proposing  the  5%  standard,  the 
Department  was  acting  inconsistently 
wiA  the  efforts  of  FDA  which,  in  its 
regulation  for  label  statements,  requires 
that  percentages  of  the  USRDA  be 
expressed  in  increments  of  two 
percentage  points  up  to  and  including 
the  10%  level.  Although  we  relied  on 
FDA’s  characterizations  of  the  nutrient 
content  of  individual  foods  in  selecting 
the  5%  level,  we  did  not  intend  to  rely 
specifically  on  the  use  of  nutrient  labels 
to  administer  this  rule. 

For  three  primary  reasons  the  use  of 
nutrient  labels  is  not  practical  for  this 
particular  regulatory  purpose.  First,  as 
we  explain  in  the  next  section,  this  rule 
ultimately  identifies  categories  of  foods 
which  cannot  be  sold  competitively  until 
after  the  last  lunch  period.  Categories 
are  defined  primarily'for  reasons  of 
administrative  necessity  so  that  each 
individual  food  need  not  be  evaluated. 
This  approach  makes  it  unnecessary  for 
members  of  the  public  to  use  food  labels 
to  make  determinations  about  the 
acceptability  of  individual  foods.  The 
Department  will  re-evaluate  its  defined 
categories  as  new  information  becomes 
available. 

The  second  reason  that  the 
Department  chooses  not  to  rely  on 
nutrition  labeling  information  in 
administering  this  rule  is  that  all  foods 
are  not  labeled.  The  FDA  requires 
nutrition  labeling  only  in  special 
circiunstances:  food  product  labels  must 
bear  nutrition  information  when  any 
vitamin,  mineral  or  protein  is  added  to 
the  product  or  when  any  nutrition  claim 
or  i^ormation,  other  than  sodiiun 
content,  appears  on  a  label  or  in 
advertising  for  the  food.  Many 
manufacturers  label  their  products 
volimtarily  but  it  is  estimated  that  in 
1978  only  approximately  40%  of  all 


processed  foods  were  labeled  with 
nutrition  information.  FDA  does  not 
have  a  record  of  which  specific  products 
are  labeled  in  the  entire  national  food 
supply. 

llie  range  of  foods  that  can  be  sold 
competitively  is  very  broad.  The 
Department  must  make  assessments 
about  the  nutrient  content  of  foods  such 
as  fresh  fruits  as  well  as  processed 
products.  Since  the  majority  of  the  foods 
available  in  the  market  do  not  have 
nutrition  labels,  the  Department  cannot 
consistently  use  the  labels  as  tools  for 
assessment  We  must  rely  instead  on 
available  food  composition  information 
that  allows  us  to  make  accurate 
decisions  about  the  nutritional 
contributions  of  a  wide  variety  of  foods. 
The  most  complete  food  composition 
information  is  available  in  tables  of 
nutritive  values  which  have  been 
derived  from  chemical  analysis  of  foods. 
The  Department  relied  on  these  in 
making  determinations  about  what 
foods  could  be  sold  competitively. 

The  third  reason  for  the  Department’s 
decision  not  to  use  nutrient  labels  as  the 
practical  basis  for  administering  the 
competitive  foods  rule  is  that  the  figures 
on  the  labels  are  not  expressed  in  a 
manner  consistent  with  the  expressions 
that  appear  in  food  composition  tables. 
As  some  commentors  pointed  out,  the 
values  between  two  and  ten  percent  are 
expressed  in  even  increments  on  the 
labels.  Each  stated  value  has  been 
rounded.  Thus,  to  judge  some  foods  for 
the  purposes  of  this  rde  on  the  basis  of 
figures  from  nutrition  labels  and  others 
on  the  basis  of  figures  frt)m  food 
composition  tables  would  not  be 
equitable. 

The  5%  value  established  to  evaluate 
foods  for  competitive  sale  is  based  on 
accepted  principles  reflected  in  FDA’s 
labeling  rule.  Because  of  questions  that 
were  r^sed  during  the  comment  period 
we  considered  whether  it  would  be 
more  practical  to  change  that  5%  value 
to  correspond  to  the  4%  or  6%  figures 
that  appear  on  food  labels.  We 
concluded  that  while  nutrition  labels 
provide  some  useful  information,  it  is 
not  practical  to  rely  on  the  labels  for  this 
regulatory  purpose.  The  Department 
continues  to  believe  that  the  established 
5%  level  is  an  appropriate  one  for  this 
rule. 

6.  Fortification  of  Foods.  In  the 
proposed  competitive  foods  rule  we 
indicated  that  we  did  have  some 
concern  about  using  a  nutrient  analysis 
approach  because  it  might  encourage 
manufacturers  to  fortify  foods  to  meet 
the  nutritional  requirements  of  the  rule. 
The  Department  received  many 
comments  related  to  this  issue;  243  of 
the  3,067  commentors  (8%)  expressed 
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concern  about  the  influence  that  this 
rule  might  have  on  fortification 
practices.  Most  people  who  commented 
discussed  the  danger  that  this  rule 
could,  at  least  in  theory,  encourage 
inappropriate  fortification  practices. 

Public  concern  about  fortification  has 
been  expressed  in  other  contexts.  In 
December,  1979  proposed  regulations  on 
food  labeling  practices  were  issued 
jointly  by  HEW,  USDA,  and  FTC  after  a 
series  of  public  meetings  had  been  held 
and  public  comments  had  been  solicited. 
Food  fortification  was  one  of  the  issues 
which  stimulated  many  comments.  Of 
the  1,103  commentors  who  discussed  the 
advisability  of  fortifying  foods,  84% 
approved  of  the  practice,  but  many  of 
these  commentors  had  some 
reservations  about  it  These  are 
reflected  in  the  proposal  which  states, 
“Public  reservations  thus  stem  largely 
fiom  concern  about  overfortification  and 
the  potential  for  inappropriate 
fortification.**  ” 

Historically,  the  fortification  of  foods 
has  occurred  in  response  to  a 
nutriitional  need  in  a  clearly  defined 
population.  Specified  nutrients  are 
added  to  foods  in  an  attempt  to  correct 
deficiencies  that  have  been  identified. 
With  advances  in  food  technology  and 
increases  in  the  number  of  formulated 
products  on  the  market,  nutrients  have 
been  added  to  an  increasing  number  of 
foods.  This  trend  has  raised  questions 
about  the  appropriateness  of  some 
fortification  practices.  Professionals  are 
concerned  that  indiscriminate 
fortification  of  foods  may  mislead  the 
public. 

Traditionally  nutritionists  have 
promoted  a  diet  composed  of  a  wide 
variety  of  conventional  foods  because 
knowledge  of  human  nutrient 
requirements  is  incomplete.  Experience 
has  shown,  as  new  essential  nutrients 
are  discovered,  that  conventional  foods 
supply  the  nutrients  that  are  known  to 
be  essentifd  as  well  as  those 
micronutrients  and  food  components 
which  we  need  but  which  have  not  yet 
been  identified.  Some  fortified  foods 
may  be  inferior  to  those  that  they 
replace  in  the  diet  Fcnr  example,  a 
manufacturer  may  add  vitamin  C,  a 
recognized  essential  nutrient  to  a 
product  A  person  who  consumes  that 
product  can  benefit  from  the  specific 
added  nutrient  but  may  be  deprived  of 
some  other  food  components  such  as 
fiber  or  some  micronutrients  that  are 
contained  in  the  conventional  food  but 
not  in  the  replacement  product 

A  related  concern  is  that  the 
overfortification  of  foods  could  cause  an 
imbalance  of  nutrients  or  the  excessive 
intake  of  some  nutrients  in  the  diet  It  is 
relatively  inexpensive  to  add  certain 


nutrients  to  foods  but  these  are  not 
necessarily  the  ones  that  are  lacking  in 
most  peoples’  diets.  People  who  rely  on 
fortified  foods  to  supply  nutrients  may 
believe  that  they  are  eating  well  but 
may  actually  have  inadequate  diets. 

'Ihere  is  also  some  apprehension 
because  of  the  possibility  that  people 
who  rely  on  fortified  products  may  be 
imable  to  distinguish  those  foods  from 
their  unfortified  coimterparts.  A  person 
who  is  accustomed  to  drinking  a 
fortified  beverage,  for  example,  may 
assume  that  all  beverages  of  that  same 
flavor  or  type  are  equally  nutritious  and 
may  consume  a  product  that  seems  to  be 
the  same  but  actually  provides  little 
nutritionally. 

The  nature  of  the  foods  that  are 
fortified  is  another  issue  of  concern. 
Nutrients  can  be  added  to  any  food  but 
many  nutritionists  believe  that  there  are 
some  foods  which  should  not  be 
fortified.  They  maintain  that  the 
addition  of  nutrients  to  foods  which 
contain  large  amounts  of  sugar  or  fat,  for 
example,  may  be  counterproductive 
because  that  practice  will  encourage 
people  to  eat  those  foods.  As  we  have 
pointed  out  earlier  in  this  preamble, 
concern  already  exists  about  the 
overconsumption  of  sugar  and  fat 
because  of  the  documented  associations 
between  those  food  components  and 
public  health  problems. 

Many  of  the  general  concerns 
discussed  above  are  specifically  raised 
by  the  competitive  foods  rule.  For 
example,  it  may  be  particularly  difficult 
for  children  to  distinguish  between 
fortified  foods  and  their  nonfortified 
counterparts.  The  Department  believes 
that  it  is  important  to  provide  examples 
of  good  nutritional  practices  which  can 
be  easily  understood  by  children  in  the 
schools.  Because  of  ea^  of  the  reasons 
discussed,  we  would  oppose  the 
fr)rtification  of  any  foods  which  are 
identified  in  this  ^e  as  foods  of 
minimal  nutritional  value. 

The  foods  which  this  rule  restricts  for 
sale  in  competition  with  federally 
subsidized  meals  in  the  schools  are 
those  which  contain  few,  if  any, 
nutrients  per  100  calorie  measure  and 
per  serving  of  the  food.  They  are  foods 
which  are  generally  eaten  as  snacks 
rather  than  as  components  of  meals. 

They  are  also  foods  which  generally  are 
not  fortified.  Hie  addition  of  nutrients  to 
any  of  the  foods  identified  in  this  rule  as 
foods  of  minimal  nutritional  value  could 
qualify  them  for  competitive  sale. 
However,  the  Department  believes  that 
fortification  of  foods  simply  to  satisfy 
the  technical  requirements  of  this  rule 
rather  than  in  response  to  identified 
public  health  problems  would  be 
inappropriate. 


The  subject  of  inappropriate 
fortification  practices  has  been  widely 
addressed.  Most  recently  the  Food  and 
Drug  Administration  has  published 
“General  Principles  for  the  Addition  ot 
Nutrients  to  Foods,**  a  policy  statement 
intended  to  promote  the  rational 
addition  of  nutrients  to  foods.  The 
document  discusses  the  types  of  foods 
that  are  appropriate  to  fortify: 
“Although,  as  a  theoretical  matter,  most 
types  of  food  can  be  fortified  under  the 
general  principles  expressed  in  this 
document,  FDA  emphasizes  that,  as  a 
matter  of  policy,  it  does  not  consider  it 
appropriate  or  reasonable  to  fortify 
certain  classes  of  food  such  as  fresh 
produce,  fresh  meat,  poultry  or  fish 
products,  sugars,  or  snack  foods  such  as 
candies  and  carbonated  beverages. 

*  *  *  FDA  sees  no  reason  to  add 
nutrients  to  fresh  produce,  meat,  poultry, 
or  fish  products.  'Die  use  of  these  foods 
is  firmly  established  by  customary 
dietary  practice,  and  their  role  in  a 
balanced  diet  is  well  understood  by  the 
public.  FDA  also  believes  it  is 
inappropriate  to  fortify  snack  foods  such 
as  candies  and  carbonated  beverages. 
These  foods  are  not  considered  by  the 
public  as  components  of  meals,  and 
even  if  snack  foods  are  used  with  meals, 
their  nutritional  contribution  is,  and  is 
undm^tood  by  the  public  to  be 
incidental.  To  date,  neither  the  public 
nor  the  scientific  community  has 
considered  snack  foods  to  be 
appropriate  carriers  for  added  nutrients, 
given  the  general  adequacy  and 
diversity  of  the  national  food  supply. 
Their  fortification  could  readily  mislead 
consumers  to  believe  that  substitution 
with  fortified  snack  foods  would  insure 
a  nutritionally  sound  diet.  Moreover, 
such  fortification  would  disrupt  public 
understanding  about  the  nutritional 
value  of  individual  foods  and  thereby 
promote  confusion  among  consumers 
and  make  it  more  difficult  for  them  to 
construct  diets  that  are  nutritionally 
neither  excessive  or  deficient.’’” 

The  Food  and  Nutrition  Board  of  the 
National  Academy  of  Sciences  has  also 
addressed  the  issue  of  inappropriate 
fortification.  The  Board  published  a 
statement,  ‘’General  Policies  in  regard  to 
Improvement  of  Nutritive  Quality  of 
Foods,’*  ”  which  lists  conditions  under 
which  fortification  is  appropriate.  In  a 
report  entitled  ‘Technology  of 
Fortification  of  Foods,”  the  Food  and 
Nutrition  Board’s  Committee  on  Food 
Protection  relies  on  these  general 
policies  in  making  a  determination 
about  soft  drinks:  "These  (soft  drinks) 
are  products  defined  by  tiie  existing 
standard  of  identity  for  carbonated  soda 
water.  We  believe  that  such  products 
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should  be  treated  as  a  pure  refreshment 
and  should  not  be  the  subject  of 
fortifrcadon.  .  .  .  For  diis  reason,  on 
which  our  views  conciu*  with  those 
expressed  earlier  by  the  Food  and 
Nutrition  Board  of  the  National 
Academy  of  Sciences,  we  have  not 
worked  on  the  addition  of  nutrients  to 
soda  water.** 

The  joint  expert  committee  on 
nutrition  of  the  World  Health 
Organization  and  the  Food  and 
Agriculture  Organization  of  the  United 
Nations  has  also  addressed  the  issue  of 
the  fortifrcation  of  soft  drinks  in  the 
report,  “Food  Fortification,  Protein — 
Calorie  Malnutrition.*’  In  a  discussion  of 
the  selection  of  foods  to  which  nutrients 
might  be  added  the  report  says,  “special 
mention  should  be  made  of  sugar  soft 
drinks,  and  alcohol  beverages  as 
potential  vehicles  *  *  *.  Spedal 
problems  are  raised  when  foods  whose 
excessive  consmnption  is  discouraged 
by  nutritionists  are  selected  as  potential 
vehicles  for  fortification.  Fortification  of 
these  products  with  properly  selected 
nutrients  could  increase  their  nutritive 
value  and  thus  reduce  to  some  extent 
the  disadvantage  of  their  consumption 
in  large  quantities.  It  must  be  borne  in 
mind,  however,  that  there  is  a  danger 
that  such  fortification  might  fimstrate  the 
endeavors  that  are  being  made,  or  might 
be  made,  to  check  excessive 
consumption  of  these  products  and 
might  even  be  used  as  publicity  in  their 
favor  *  *  *  .  The  Committee 
considered  that,  as  a  general  rule,  it  is 
preferable  not  to  include  such  products 
among  the  possible  vehicles  for 
fortification  programs.”  ** 

Many  commentors  suggested  that  the 
competitive  foods  rule  (fistinguish 
between  fortified  foods  and  those  that 
do  not  contain  added  nutrients.  We 
consulted  the  FDA  to  determine  the 
feasibility  of  such  an  approach.  While 
FDA  does  require  that  foods  to  which 
vitamins,  minerals,  or  protein  have  been 
added  bear  nutrition  labels,  a  list  of 
these  products  is  not  maintained.  It 
would  thus  be  impossible  to  identify  all 
of  the  products  on  the  market  to  which 
nutrients  have  been  added  without 
examining  all  of  the  specific  product 
labels.  In  addition,  although  it  would  be 
possible  to  determine  fiom  each  label 
that  nutrients  have  been  added  to  the 
food,  it  would  not  be  possible  to 
determine  what  proportion  of  a 
particular  nutrient  in  a  product  was 
naturally  occurring  and  what  proportion 
had  been  added  artificially.  Thus  a 
distincticm  in  the  competitive  foods  rule 
between  fortified  and  unfortified 
products  would  be  difficult  to  administer 
at  this  tone. 


The  department  endorses  the 
guidelines  for  fortification  that  have 
been  established  by  FDA  and  the 
fortification  policies  developed  by 
committees  cm  nutrition.  We  have  stated 
that  the  intention  of  this  rule  is  not  to 
encourage  the  fortification  of  foods. 
Commentors  have  strongly  supported 
this  policy  as  they  express  concern 
about  the  potential  for  inappropriate 
fortification.  We  expect  that  industry 
will  continue  to  add  nutrients  to  foods  in 
response  to  identified  public  health 
problems  and  that  new  fortification 
practices  will  not  be  instituted 
specifically  in  response  to  this  rule.  It  is 
worth  noting  that  roughly  less  than  0.5% 
of  the  dollar  value  of  candy  and  less 
than  0.6%  of  the  dollar  value  of  soda 
sold  in  the  U.S.  would  be  affected  by 
this  rule.  The  rule  restricts  the  sale  of 
foods  which  generally  are  not  fortified 
today  and,  as  is  evident  from  the 
statements  above,  should  not  be 
fortified.  If  inappropriate  fortification  of 
foods  identified  in  this  rule  as  food  of 
minimal  nutritional  value  occurs,  the 
Department  will  immediately  take 
appropriate  action  to  restrict  such 
practices  with  respect  to  competitive 
foods. 

C.  Identification  of  Foods  of  Minimal 
Nutritional  Value 

After  establishing  a  specific  standard 
to  define  foods  of  minimal  nutritional 
value,  the  Department  attempted  to 
identify  those  foods  that  fell  below  the 
standard  and  therefore  could  be  sold 
only  after  the  last  lunch  period.  The  5% 
standard  was  applied  to  a  wide  array  of 
individual  foods  using  nutrient  values 
from  food  composition  data  that  were 
available  to  the  Department. 

We  contracted  wdth  three 
universities — Colorado  State,  Utah 
State,  arid  Case  Western  Reserve — to 
supply  information  relating  to  the 
nutrient  composition  of  several 
thousand  individual  foods. 

Subsequently,  we  asked  Case  Western 
Reserve  University  to  do  some 
additional  calciilations  with  respect  to 
the  approximately  2,300  food  items  and 
recipes  it  had  already  analyzed.  The 
University  calculated  the  percentage  of 
the  USRDA  for  each  of  seventeen 
specified  nutrients  provided  by  a  100- 
calorie  quantity  and  by  an  individual 
serving  of  each  food.  This  information 
allowed  us  to  compare  each  food  to  the 
standard  stated  in  the  proposed  rule. 

During  this  process,  it  became  clear 
that  it  is  necessary  and  reasonable  to 
identify  foods  by  category.  The 
Department  recognizes  that  there  are 
important  similarities  among  the 
individual  iten»  initially  identified  as 
foods  of  minimal  nutritional  value  by 


application  of  the  5%  standard:  these 
foods  contain  similar  ingredients. 

In  addition,  the  Depeirtment  was 
awafe  of  numerous  practical  and  policy 
reasons  for  adopting  a  categorical 
approach.  First,  the  nutritioj^  data 
available  were  not  sufficiently  detailed 
to  permit  analysis  of  all  of  the  individua] 
food  items  that  are  on  the  market.  In 
particular,  almost  no  information  was 
available  for  items  by  brand  name. 

Second,  the  development  of  a  list  of 
approved  individual  food  items  for 
competitive  sale  would  impose  a 
monumental  administrative  burden  at 
the  federal  level.  Since  there  are  many 
thousands  of  food  items  sold  in  grocery 
stores  and  thousands  more  introduced 
into  the  market  each  year,  the 
Department  would  have  to  spend 
considerable  effort  reviewing  these 
individual  items  to  determine  whether 
they  did  or  did  not  meet  the  competitive 
food  standard.  Under  this  system,  we 
would  have  to  obtain  specific 
composition  information  on  each 
product  fi*om  the  manufacturer  and 
review  each  food  every  time  a  formula 
adjustment  was  made  by  the 
manufacturer. 

Moreover,  implementation  of  a  federal 
rule  that  identified  thousands  of 
individual  foods  for  competitive  sale 
would  result  in  an  immense 
administrative  burden  at  the  local  level 
as  well.  The  implementation  of  federal 
regulations  pertaining  tp  the  National 
School  Lunch  Program  takes  place  in 
92,000  participating  schools.  Under  a 
competitive  foods  rule,  each  of  these 
schools  will  need  to  know  which  foods 
can  and  cannot  be  sold  competitively  in 
the  school.  It  would  not  be  practical  to 
expect  each  school  to  maintain  a  current 
list  of  all  individual  foods  identified  by 
the  Department  as  foods  of  minimal 
nutritional  value  since  such  a  list  would 
be  lengthy  and  would  be  constantly 
changing  due  to  the  introduction  of  new 
items  and  reformulation  of  existing 
items  in  the  market  place. 

In  its  comments  on  the  April  25 
proposal,  Hershey  Foods  suggested  that 
one  way  to  avoid  these  problems  of 
USDA  developing  and  maintaining  a  list 
of  individual  foods  would  be  for 
manufecturers  to  certify  directly  to 
school  officials  that  their  products  met 
objective  nutritional  criteria  established 
by  the  Department.  Alternatively, 
Hershey  suggested  that  a  list  of  foods 
approved  for  competitive  sale  could  be 
compiled  by  U^A  (m  the  basis  cA 
certification  other  information 
submitted  to  the  Department  by  the 
manufacturers.  Hershey  commented  that 
the  Department  could  authorize  a  USDA 
seal  to  be  placed  on  the  labels  of 
approved  products  for  ease  of 
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identification  by  school  officials.  We 
rejected  these  approaches  in  order  to 
avoid  even  the  appearance  of 
Department  endorsement  of  specific 
products. 

Based  on  our  review  of  the  nutrient 
content  of  individual  foods,  it  became 
clear  that  all  or  virtually  all  foods  in 
certain  categories  provide  less  than  5% 
of  the  USRDA  for  each  of  the  ei^t 
specified  nutrients  per  100  calories  and 
per  serving.  We  have  therefore  defined 
four  categories  of  foods  of  minimal 
nutrition^  value:  soda  water,  water 
ices,  chewing  gum,  and  certain  candies. 
These  candies  are  subcategorized  to 
include  hard  candies,  jellies  and  gums, 
marshmallow  candies,  fondants, 
licorice,  spim  candies,  and  candy  coated 
popcorn.  describing  these  categories, 
the  Department  relied  on  descriptions 
used  by  industry,  classifications  used  in 
nationwide  surveys,  and  Standards  of 
Identity  established  by  the  Food  and 
Drug  Administration  in  the  Code  of 
Federal  Regtilations.  For  the  piupose  of 
this  rule  the  Department  has  determined 
serving  sizes  for  each  of  the  categories. 
They  are: 

Soda — 12  fluid  ounces 
Water  Ices — 3  fluid  ounces 
Candies — ^1.5  ounces 
Gum — stick  or  piece 

These  units  correspond  with  the  units 
in  which  these  products  are  frequently 
sold  or  consumed. 

The  Department  recognizes  that  a 
regulatory  scheme  based  entirely  on  a 
categorical  approach  cannot  be  precise. 
To  insure  greater  precision  in  the 
application  of  the  rule,  a  procedure  is 
provided  for  consideration  of  individual 
foods  and  additional  categories  of  foods. 
The  petition  procedure  as  set  forth 
below  differs  from  the  one  described  in 
the  July  6  proposal.  Changes  were  made 
in  li^t  of  the  comments  to  provide  a 
more  workable  procedure.  Specifically, 
although  persons  may  petition  the 
Department  to  remove  individual  foods 
from  the  established  categories  of  foods 
of  minimal  nutritional  value,  additional 
foods  will  not  be  restricted  for 
competitive  sale  on  an  individual  basis. 
Rather,  the  Department  will  review 
petitions  requesting  that  new  categories 
of  foods  of  minimal  nutritional  value  be 
designated.  Because  of  the  large  number 
of  individual  foods  available  in  the 
marketplace  and  the  constant 
development  of  new  food  products,  the 
Department  believes  that  it  would  not 
be  feasible  to  maintain  a  list  of 
individual  foods  which  failed  the 
nutrient  test  established  in  the  rule  and 
thus  were  restricted  for  competitive 
sale. 


The  procedure  will  operate  as  follows. 
A  person  may  petition  the  Department 
to  approve  for  competitive  sale  an 
individual  food  which  falls  into  a 
category  of  foods  of  minimal  nutritional 
value  restricted  frt)m  sale  in  schools 
until  after  the  last  lunch  period  by 
submitting  a  nutrient  analysis  of  the 
food  demonstrating  that  it  provides  5% 
or  more  of  the  USRDA  for  any  of  the 
eight  specified  nutrients  per  100  calories 
or  5%  or  more  of  the  USIUDA  for  any  of 
the  eight  specified  nutrients  per  serving. 
(In  the  case  of  artificially  sweetened 
foods,  only  the  per  serving  measure  will 
apply.)  Upon  such  a  showing,  the 
Department  will  inform  the  petitioner 
that  the  food  is  an  approved  competitive 
food. 

A  person  may  petition  the  Department 
to  add  a  new  category  to  the  list  of 
previously  identified  categories  of  foods 
of  minimal  nutritional  value.  Any  such 
new  category  must  be  composed 
primarily  of  foods  which  provide  less 
than  5%  of  the  USRDA  for  each  of  the 
eight  specified  nutrients  per  100  calories 
and  less  than  5%  of  the  USRDA  for  each 
of  the  eight  specified  nutrients  per 
serving.  (In  the  case  of  artificially 
sweetened  foods,  only  the  per  serving 
measure  will  apply.)  Along  with  the 
request,  the  petitioner  must  identify  and 
define  the  category  by  providing  a 
general  description  and  by  submitting  a 
list  of  the  ingredients  which  these  foods 
usually  contain.  It  is  important  that  the 
petitioner  keep  in  mind  that  the  food 
category  must  be  easily  identified  and 
understood  by  local  school  districts. 

If  the  Department  determines  from  a 
review  of  die  ingredients  that  the 
proposed  new  category  should  be 
classified  as  a  category  of  foods  of 
minimal  nutritional  value,  the 
Department  will  publish  a  notice  of 
proposed  rulemaking  indicating  its 
intention  to  so  classify  it,  stating  the 
reasons  for  this  action,  and  soliciting 
public  comments.  The  public  comment 
procedure  will  be  used  to  solicit 
information  from  manufacturers  and 
other  interested  members  of  the  public 
about  the  description  and  the 
composition  of  foe  foods  in  foe  proposed 
category.  The  Department  may  in 
addition  conduct  its  own  food 
composition  analysis  of  those  foods.  On 
foe  basis  of  foe  information  available  to 
it,  foe  Department  will  determine 
whether  foe  proposed  category  should 
be  classified  as  a  category  of  foods  of  ' 
minimal  nutritional  value. 

By  May  1  and  November  1  of  each 
year,  foe  Department  will  amend 
Appendix  B  of  Parts  210  and  220  to 
reflect  foe  results  of  any  new 
Departmental  decisions  on  such 


'petitions,  provided  that  there  is  a  need 
to  add  a  category  of  foods  of  minimal 
nutritional  value,  or  a  need  to  delete  an 
individual  food  from  a  previously 
identified  category  of  foods  of  minimal 
nutritional  value. 

The  Department  recognizes,  from  our 
own  review  of  foe  available  food 
composition  data  and  from  information 
submitted  during  foe  comment  period, 
that  there  are  some  individual  products 
which  can  be  defined  by  foe  5% 
standard  as  “foods  of  minimal 
nutritional  value”  but  which  are  not  part 
of  groups  of  foods  which  can  be  easily 
categorized.  For  example,  data  show 
that  some  cakes  contain  less  than  5%  of 
foe  USRDA  for  each  of  foe  eight 
specified  nutrients  per  100  calories  and 
per  serving.  But  many  cakes  do  provide 
substantiaUy  more  nutrients.  Because 
there  are  so  many  kinds  of  cakes  it  is 
not  possible  to  define  a  category  of 
products  to  be  restricted  nor  is  it 
possible  to  accurately  describe  specific 
cakes.  There  are,  for  example,  many 
recipes  for  "chocolate  cake,”  all  with 
different  ingredients  or  proportions  of 
ingredients.  Many  would  satisfy  foe 
nutrient  test  of  foe  rule  but  some  may 
not  Distinguishing  among  them  would 
be  an  impossible  administrative  task 
requiring  analysis  of  a  wide  array  of 
recipes  from  thousands  of  local  schools. 
These  practical  contraints  dictate  that 
some  individual  foods  which  fail  foe  5% 
nutrient  test  established  by  foe  rule  will 
nonetheless  remain  available  for 
competitive  sale  throughout  foe  school 
day. 

IV.  Implementation  Issues 
A.  Local  Rules 

This  rule  identifies  foods  that  clearly 
make  foe  least  nutritional  contribution 
to  a  child’s  diet  The  test  used  to  define 
foods  of  minimal  nutritional  value  is  a 
conservative  one.  Like  foe  Department’s 
meal  pattern  requirements  for  foe  school 
lunch  program,  it  represents  a  baseline, 
minimum  standards  approach.  This  rule 
should  in  no  way  be  construed  as 
endorsing  all  other  foods. 

While  no  School  Food  Authority  may 
adopt  a  less  comprehensive  competitive 
foods  policy,  any  State  or  locality  may 
develop  more  comprehensive  rules. 

Thus,  those  States  and  localities  which 
have  already  adopted  rules  that  are 
more  comprehensive  than  this  proposal 
are  urged  to  continue  those  rules.  This  is 
consistent  with  foe  general  proposition 
that  States  may  develop  any  regulation 
concerning  foe  National  School  Limch 
Program  and  School  Breakfast  Program 
as  long  as  foe  local  regulation  does  not 
conflict  with  federal  regulations  (7  CFR 
210.19).  Recognizing  that  existing 
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regulations  for  the  school  food  programs 
establish  minimum  standards  for  the 
receipt  of  federal  funds,  many  school 
districts  have  adopted  more  rigorous 
standards  in  order  to  provide  superior 
meals  to  students.  School  districts  may 
wish  to  continue  this  leadership  in  the 
competitive  foods  area. 

In  adopting  a  conservative,  baseline 
approach  to  the  regulation  of 
competitive  foods,  the  Department 
recognizes  that  there  is  presently 
considerable  interest  in  this  issue  at  the 
local  level.  The  public  comments  on  the 
Department’s  April  25, 1978,  December 
15, 1979,  and  July  6, 1979  notices 
concerning  competitive  foods  h'om 
parents  of  school  age  children  reflected 
parents’  desire  and  willingness  to 
participate  in  the  development  of  local 
competitive  foods  policies. 

Testimony  at  the  public  hearings 
indicated  that,  in  the  past,  competitive 
foods  decisions  at  the  local  level  were 
frequently  made  without  the  knowledge 
or  participation  of  parents.  In 
communities  where  there  is  no 
competitive  foods  policy,  many  parents 
at  the  public  hearings  stated  that  they 
were  willing  to  participate  in 
establishing  one.  A  recent  Gallup  Poll 
revealed  that  67  percent  of  parents  of 
children  attendiiig  schools  that  offer  the 
school  lunch  program  believed  that 
candy  should  not  be  available  for  sale  in 
schools  while  65  percent  believed 
chewing  giun  should  not  be  available. 
Thus,  it  is  apparent  that  parents  have 
definite  ideas  about  competitive  foods 
policy  and  considerable  interest  in 
participating  in  its  formulation. 

The  Department  encourages  parents, 
students,  school  officials,  teachers, 
school  food  service  personnel,  and 
nutrition  experts  to  work  together  to 
design  local  policies.  We  believe  it  is 
desirable  for  local  communities  to 
consider  local  needs  in  the  development 
of  a  competitive  foods  policy  which  uses 
the  federal  nile  as  a  minimum  standard. 
The  school  nutrition  programs  are  a 
partnership  of  local.  State  and  federal 
agencies.  Local  and  State  officials  have 
the  authority  to  implement  a  more 
comprehensive  rule — one  that  may  go 
beyond  the  Department’s  minimal  rule. 
Similarly,  the  Department  mayf  in  its 
continuing  review  of  this  issue 
determine  that  in  the  future  a  more 
comprehensive  federal  rule  is  desirable. 

B.  Age  Distinctions 

The  Department  received  a  few 
comments  on  the  July  1979  proposal  that 
favored  age  distinctions  in  the  rule  that 
would  allow  older  children  access  to 
foods  of  minimal  nutritional  value  not 
available  to  younger  children.  The 


majority  of  these  comments  came  from 
students. 

The  legislative  history  of  die 
competitive  foods  amendment  does  not 
discuss  such  a  distinction.  Of  those 
States  and  localities  which  have 
competitive  foods  policies,  only  a 
handful  make  age  distinctions.  Many 
commentors  on  both  the  Aprd  1978  and 
July  1979  proposals  opposed  making  age 
distinctions  fa  the  rule  on  the  ground 
that  because  nutrition  education 
programs  are  still  new  fa  most  areas, 
children  of  all  ages  lack  the  information 
necessary  to  mi^e  informed  food 
choices.  These  commentors  indicated 
that  until  such  time  as  all  children  have 
adequate  nutrition  education  programs, 
any  rule  should  apply  equally  to 
children  of  aU  ages.  The  Depeirtment  is 
taking  steps  to  provide  nutrition 
education  training  to  children  to 
alleviate  this  lack  of  knowledge  with  the 
Nutrition  Education  and  Training  (NET) 
program.  The  NET  program  is  a  result  of 
Pub.  L  95-166  (enacted  fa  November 
1977),  the  same  law  that  initiated  the 
competitive  foods  rule.  These  programs 
are  just  getting  underway.  Progress 
should  noted  fa  schools  diuing  the 
next  few  years. 

The  Department  believes  that  since  its 
standard  defines  as  foods  of  minimal 
nutritional  value  those  foods  which  have 
the  least  to  offer  nutritionally,  the  rule 
should  apply  to  all  age  groups.  Where 
local  communities  develop  more 
comprehensive,  competitive  foods 
policies,  they  may  wish  to  consider 
whether  age  distinctions  may  be 
appropriate  fa  their  additional 
regulations. 

C.  Time  and  Place 

"  This  rule  would  prohibit  the  sale  to 
children  of  foods  of  minimal  nutritional 
value  throughout  the  school  imtil  after 
the  end  of  the  last  lunch  period  of  the 
school  day.  In  restoring  the  Secretary’s 
authority  to  regulate  the  sale  of 
competitive  fo^s.  Congress  sought  to 
protect  the  nutritional  integrity  of  the 
federal  school  nutrition  programs  and  to 
foster  a  school  environment  fa  which 
nutrition  education  and  food  service 
policies  reinforce  each  other  fa 
promoting  good  eating  habits  among 
students.  We  believe  that  a  rule 
permitting  the  sale  to  children  of  foods 
of  minimd  nutritional  value  before 
lunch  or  fa  areas  of  the  school  outside 
the  cafeteria  could  not  accomplish  these 
central  objectives  of  the  1977 
competitive  foods  amendment. 

If  immediately  outside  the  cafeteria — 
or  anywhere  else  in  the  school — foods  of 
minimal  nutritional  value  could  be  sold 
in  vending  machines  or  at^snack 
counters,  it  is  doubtful  whether  the  sale 


of  these  foods  would  be  curtailed. 
Similarly,  if  students  were  permitted  to 
purchase  such  foods  fa  the  morning 
hours  it  is  unlikely  that  their 
consumption  fa  place  of  the  more 
nutritious  foods  fa  the  federal  school 
nutrition  programs  would  be  reduced. 
Many  of  the  commentors  agreed  with 
the  position  taken  fa  the  proposed  rule 
on  this  issue.  Although  25  commentors 
felt  the  restriction  shduld  apply  during 
meal  periods  only,  or  a  half  hour  before 
to  a  half  hour  after  the  meal  periods,  851 
conunentors  felt  that  the  restriction  was 
reasonable  and  necessary  if  this  rule  is 
to  be  effective.  An  additional  206 
commentors  stated  that  the  restriction 
should  be  for  the  entire  school  day 
throughout  the  school  premises. 

Our  decision  to  retain  unchanged  the 
provision  of  the  proposed  rule  with 
respect  to  time  and  place  of  application 
refiects  our  conclusion  that  such  scope 
is  essential  if  the  rule  is  to  carry  out  the 
fundamental  purposes  of  the  statute. 

D.  Implementation  Date 

This  final  rule  must  be  implemented 
no  later  than  July  1, 1980.  The 
Department  encourages  schools  to  work 
towards  the  July  1  implementation  date 
of  this  final  nile  by  phasing  out  the 
foods  «f  minimal  nutrition^  value  at 
this  time.  Schools  may  elect  to 
implement  the  rule  immediately  and  we 
urge  them  to  do  so  as  soon  as  is  feasible 
prior  to  the  July  1  deadline. 

Four  of  the  technical  commentors 
strongly  urged  that  this  rule  be 
implemented  at  the  beginning  of  the 
school  year  and  not  fa  the  middle  of  a 
school  year.  Three  of  these  commentors 
were  State  staff  who  were  well  aware  of 
the  difficfaties  schools  would  have  if  the 
rule  were  implemented  fa  the  middle  of 
a  school  year.  These  commentors  stated 
that  schools  would  have  a  difficult  time 
breaking  or  negotiating  contracts  with 
vendors  and  that  there  would  be 
insufficient  time  to  publicize  the 
requirements  of  the  rule,  as  well  as  other 
local  burdens.  The  Department  is  aware 
of  these  problems  and  is  responding  by 
requiring  implementation  of  the  find 
rule  at  the  beginning  of  the  school  year. 

V.  Labeling  and  Advertising 

In  making  this  rule  final,  the 
Department  is  aware  of  the  possibility 
that  manufacturers  may  adopt  labeling 
practices  or  make  advertising  claims 
concerning  competitive  foods  which 
may  mislead  the  public.  We  emphasize 
that  this  rule  does  not  and  is  not 
intended  to  designate  any  food  as 
nutritious.  The  rule  simply  restricts  the 
sale  fa  schools  during  part  of  the  school 
day  of  some  foods  which  make  a 
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minimal  nutritional  contribution  to  the 
diet. 

The  Department  has  carefully  avoided 
the  designation  of  foods  as  nutritious  or 
non-nutritious,  by  the  terms  of  this  rule, 
and  expects  similar  restraint  on  the  part 
of  manufactmers  in  promotion  of  their 
products.  Any  labeling  or  advertising 
claims  concerning  a  food's  status  under 
this  competitive  foods  rule  will  be 
carefully  scrutinized  for  accuracy.  We 
would  view  as  inaccmate  and 
misleading,  for  example,  an 
advertisement  that  a  particular  product 
had  been  approved  by  USDA.  Tlie 
Federal  Trade  Commission  has  been 
advised  of  our  concerns  about  this  issue. 
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Accordingly,  Part  210  is  amended  as 
follows: 

PART  210— NATIONAL  SCHOOL 
LUNCH  PROGRAM 

1.  §  210.2  is  amended  by  redesignating 
(h-l)  thru  (h-7)  as  (h-2)  thru  (h-8)  and 
adding  new  paragraphs  (c-3),  (c-4]  and 
(h-l)  to  read  as  follows: 

8  210.2  Definitions. 
***** 

(o-3)  “Competitive  foods”  means  any 
foods  sold  in  competition  with  the 
National  School  Limch  Program.  This 
includes  any  food  that  is  sold  as  a 
separate  item  even  if  it  is  also  a 
component  of  the  school  lunch. 

(c-4)  “Competitive  foods  approved  by 
the  Secretsuy”  means  all  foods  sold  in 
competition  with  the  National  School 
Lun^  Program  to  children  on  school 
premises  from  the  beginning  of  the 
school  day  imtil  after  the  last  limch 
period  with  the  exception  of  categories 
of  foods  of  minimal  nutritional  value  as 
listed  in  Appendix  B  of  this  part. 
****.* 

(h-l)  “Foods  of  minimal  nutritional 
value”  means  (1)  in  the  case  of 
artificially  sweetened  foods,  a  food 
which  provides  less  than  5  percent  of 
the  USRDA  for  each  of  eight  specified 
nutrients  per  serving;  (2)  in  the  case  of 
all  other  foods,  a  food  which  provides 
less  than  5  percent  of  the  USl^A  for 
each  of  eight  specified  nutrients  per  100 
calories  and  less  than  5  percent  of  the 
USRDA  for  each  of  eight  specified 
nutrients  per  serving.  The  eight  nutrients 
to  be  assessed  for  this  purpose  are: 
protein,  vitamin  A,  vitamin  C,  niacin, 
riboflavin,  thiamin,  calcium,  and  iron. 
Categories  of  foods  of  minimal 
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nutritional  value  are  listed  in  Appendix 
B  of  this  part 

2.  S  210.15b  is  revised  to  read  as 
follows: 

§  210.15b  Competitive  food  sendees. 

(a)  State  agencies  and  School  Food 
Authorities  shall  establish  such  rules  or 
regulations  as  are  necessary  to  control 
the  sale  of  foods  in  competition  with  a 
school’s  nonprofit  food  service  under  the 
program.  Provided,  That  such 
regulations  shall  not  authorize  the  sale 
of  foods  in  the  categories  of  foods  of 
minimal  nutritional  value  as  listed  in 
Appendix  B  of  this  part  on  the  school 
premises  from  the  beginning  of  the 
school  day  to  the  end  of  the  last  lunch 
period.  The  sale  of  competitive  foods 
approved  by  the  Secretary  may  be 
allowed  at  die  discretion  of  the  State 
agency  and  School  Food  Authority 
provided  that  the  proceeds  from  the  sale 
of  such  foods  inure  to  the  benefit  of  the 
school’s  nonprofit  meal  program  or  to 
the  school  or  to  student  organizations 
approved  by  the  school. 

(b) (1)  Any  person  may  submit  a 
petition  to  FNS  requesting  that  an 
individual  food  be  exempted  frnm  a 
category  of  foods  of  minimal  nutritional 
value  listed  in  Appendix  B.  In  the  case 
of  artificially  sweetened  foods,  the 
petition  must  include  a  statement  of  the 
percent  of  USRDA  for  the  eight  nutrients 
listed  in  $  210.2(h-l)  that  the  food 
provides  per  serving  and  the  petitioner’s 
source  of  this  information.  In  the  case  of 
all  other  foods,  the  petition  must  include 
a  statement  of  the  percent  of  USRDA  for 
the  eight  nutrients  listed  in  8  210.2(h-l) 
that  the  food  provides  per  serving  and 
per  100  calories  and  the  petitioner’s 
source  of  this  information.  The 
Department  will  determine  whether  or 
not  the  individual  food  is  a  food  of 
minimal  nutritional  value  as  defined  in 

8  210.2(h-l),  and  will  inform  the 
petitioner  in  writing  of  such 
determination,  and  the  public  by  notice 
in  the  Federal  Register  as  indicated 
under  section  (b)(3). 

(b)(2)  Any  person  may  submit  a 
petition  to  FNS  requesting  that  foods  in 
a  particular  category  of  foods  be 
classified  as  foods  of  minimal 
nutritional  value  as  defined  in  8  210.2(h- 
1).  The  petition  must  identify  and  define 
the  food  category  in  easily  understood 
language,  list  examples  of  the  foods 
contained  in  the  category  and  include  a 
list  of  ingredients  which  the  foods  in 
that  category  usually  contain.  If,  upon 
review  of  the  petition,  the  Department 
determines  that  the  foods  in  tiiat 
category  should  not  be  classified  as 
foods  of  minimal  nutritional  value,  the 
petitioner  will  be  so  notified  in  writing. 

If,  upon  review  of  the  petition,  the 


Department  determines  that  there  is  a 
substantial  likelihood  that  the  foods  in 
that  category  should  be  classified  as 
foods  of  minimal  nutritional  value  as 
defined  in  8  210.2(h-l),  the  Department 
shall  at  that  time  inform  the  petitioner. 
In  addition,  the  Department  shall 
publish  a  proposed  rule  restricting  the 
sale  of  the  foods  in  that  category,  setting 
forth  the  reasons  for  this  action,  and 
soliciting  public  comments.  On  the  basis 
of  comments  received  within  60  days  of 
publication  of  the  proposed  rule  and 
other  available  information,  the 
Department  will  determine  whether  the 
nutrient  composition  of  the  foods 
indicates  that  the  category  should  be 
classified  as  a  category  of  foods  of 
minimal  nutritional  value.  The  petitioner 
shall  be  notified  In  writing  and  the 
public  shall  be  notified  of  the 
Department’s  final  determination  upon 
publication  in  the  Federal  Register  as 
indicated  under  section  (b)(3). 

(b)(3)  By  May  1  and  November  1  of 
each  year,  the  Department  will  amend 
Appendix  B  to  exclude  those  individual 
foods  identified  under  section  (b)(1),  and 
to  include  those  categories  of  foods 
identified  under  section  (b)(2).  Provided, 
That  there  are  necessary  changes. 

PART  220— SCHOOL  BREAKFAST 
PROGRAM 

Accordingly,  Part  220  is  amended  as 
follows: 

1.  8  220.2  is  amended  by  adding  new 
paragraphs  (c-1),  (&-2)  (i-1)  to  read  as 
follows: 

§220.2  Definitions. 

***** 

(c-1)  “Competitive  foods’’  means  any 
foods  sold  in  competition  with  the 
School  Breakfast  Program.  This  includes 
any  food  that  is  sold  as  a  separate  item 
even  if  it  is  also  a  component  of  the 
breakfast  meal. 

(o-2)  “Competitive  foods  approved  by 
the  Secretary’’  means  all  foods  sold  in 
competition  with  the  School  Breakfast 
Program  to  children  on  school  premises 
from  the  beginning  of  the  school  day 
until  after  the  last  lunch  period  with  the 
exception  of  categories  of  foods  of 
minimal  nutritional  value  as  listed  in 
Appendix  B  of  this  part 
***** 

(i-1)  “Foods  of  minimal  nutritional 
value’’  means  (1)  in  the  case  of 
artificially  sweetened  foods,  a  food 
which  provides  less  than  5  percent  of 
the  USRDA  for  each  of  eight  specified 
nutrients  per  serving:  (2)  in  the  case  of 
all  other  foods,  a  food  which  provides 
less  than  5%  of  the  USRDA  for  each  of 
eight  specified  nutrients  per  100  calories 
and  less  tiian  5%  of  the  USRDA  for  each 


of  eight  specified  nutrients  per  serving. 
The  eight  nutrients  to  be  assessed  for 
this  purpose  are:  protein,  vitamin  A, 
vitamin  C,  niadn,  riboflavin,  thiamin, 
calcium  and  iron.  Categories  of  foods  of 
minimal  nutritional  value  are  listed  in 
Appendix  B  of  this  part 

2.  8  220.12  is  revised  to  read  as 
follows: 

8  220.12  Competitive  food  services. 

(a)  State  agencies  and  School  Food 
Authorities  shall  establish  such  rules  or 
regulations  as  are  necessary  to  control 
the  sale  of  foods  in  competition  with  a 
school’s  nonim)fit  food  service  under  the 
Program,  Provided,  That  such 
regdations  shall  not  authorize  the  sale 
of  foods  in  the  categories  of  foods  of 
minimal  nutritional  value  as  listed  in 
Appendix  B  of  this  part  on  the  school 
premises  from  the  beginning  of  the 
school  day  to  the  end  of  the  last  liinch 
period.  *1110  sale  of  competitive  foods 
approved  by  the  Secret^  may  be 
allowed  at  tiie  discretion  of  the  State 
agency  and  School  Food  Authority 
provided  that  the  proceeds  from  the  sale 
of  such  foods  inure  to  the  benefit  of  the 
school’s  nonprofit  meal  program  or  to 
the  school  or  to  student  organizations 
approved  by  the  school. 

(b) (1)  Any  person  may  submit  a 
petition  to  FNS  requesting  that  an 
individual  food  be  exempted  from  a 
category  of  foods  of  minimal  nutritional 
value  listed  in  Appendix  B.  In  the  case 
of  artificially  sweetened  foods,  the 
petition  must  include  a  statement  of  the 
percent  of  USRDA  for  the  eight  nutrients 
listed  in  8  220.2(i-l)  that  the  food 
provides  per  serving  and  the  petitioner’s 
source  of  this  information.  In  the  case  of 
all  other  foods,  the  petition  must  include 
a  statement  of  the  percent  of  USRDA  for 
the  eight  nutrients  listed  in  8  220.2(1-1) 
that  the  food  provides  per  serving  and 
per  100  calories  and  the  petitioner’s 
soiu*ce  of  this  information.  The 
Department  will  determine  whether  or 
not  the  individual  food  is  a  food  of 
minimal  nutritional  value  as  defined 

8  220.2(1-1),  and  will  inform  the 
petitioner  in  writing  of  such ' 
determination,  and  the  public  by  notice 
in  the  Federal  Register  as  indicated 
under  section  (b)(3). 

(b)(2)  Any  person  may  submit  a 
petition  to  FNS  requesting  that  foods  in 
a  particular  category  of  foods  be 
classified  as  foods  of  minimal 
nutritional  value  as  defined  in  8  220.2(i- 
1).  The  petition  must  identify  and  define 
the  food  category  in  easily  understood 
language,  list  examples  of  the  foods 
contained  in  the  category  and  include  a 
list  which  the  foods  in  that  category 
usually  contain.  It  upon  review  of  the  » 
petition,  the  Department  determines  that 


6772 


Federal  Register  /  Vol.  45.  No.  20  /  Tuesday,  January  29, 1980  /  Rules  and  Regulations 


the  foods  in  that  category  should  not  be 
classified  as  foods  of  minimal 
nutritional  value,  the  petitioner  will  be 
so  notified  in  writing.  If  upon  review  of 
the  petition,  the  Department  determines 
that  there  is  a  substantial  likelihood  that 
the  foods  in  that  category  should  be 
classified  as  foods  of  minimal 
nutritional  value  as  defined  in  §  220.2(i- 
1),  the  Department  shall  at  that  time 
'  inform  the  petitioner.  In  addition,  the 
Department  shall  publish  a  proposed 
rule  restricting  the  sale  of  the  foods  in 
that  category,  setting  forth  the  reasons 
for  this  action,  and  soliciting  public 
comments.  On  the  basis  of  comments 
received  within  60  days  of  publication  of 
the  proposed  rule  and  other  available 
information,  the  Department  will 
determine  whether  the  nutrient 
composition  of  the  foods  indicates  that 
the  category  should  be  classified  as  a 
category  of  foods  of  minimal  nutritional 
value. 

The  petitioner  shall  be  notified  in 
writing  and  the  public  shall  be  notified 
of  the  Department’s  final  determination 
upon  publication  in  the  Federal  Register 
as  indicated  imder  section  (b)(3). 

(b)(3)  By  May  1  and  November  1  of 
each  year,  the  Department  shall  amend 
Appendix  B  to  exclude  those  individual 
foods  identified  under  section  (b)(1),  and 
to  include  those  categories  of  foods 
identified  under  section  (b)(2).  Provided 
That  there  are  necessary  changes. 

Appendix  B — Categories  of  Foods  of  Minimal 
Nutritional  Value 

(1)  Soda  Water— As  defined  by  21  CFR 
165.175  Food  and  Drug  Administration 
Regulations  except  that  artificial  sweeteners 
are  an  ingredient  that  is  included  in  this 
definition. 

(2)  Water  Ices — ^As  defined  by  21  CFR 
135.160  Food  and  Drug  Administration 
Regulations  except  that  water  ices  which 
contain  fruit  or  fiuit  juices  are  not  included  in 
this  definition. 

(3)  Chewing  Gum — Flavored  products  from 
natural  or  synthetic  gums  and  other 
ingredients  which  form  an  insoluble  mass  for 
chewing. 

(4)  Certain  Candies — ^Processed  foods 
made  predominantly  fiom  sweeteners  or 
artificial  sweeteners  with  a  variety  of  minor 
ingredients  which  characterize  the  following 
types:  (a)  Hard  Candy — A.  product  made 
predominantly  from  sugar  (sucrose)  and  com 
syrup  which  may  be  flavored  and  colored,  is 
characterized  by  a  hard,  brittle  texture,  and 
includes  such  items  as  sour  balls,  fiiiit  balls, 
candy  sticks,  lollipops,  starlight  mints,  after 
dinner  mints,  sugar  wafers,  rock  candy, 
cinnamon  candies,  breath  mints,  jaw 
breakers  and  cough  drops. 

(b)  Jellies  and  Gmns — A  mixture  of 
carbohydrates  which  are  combined  to  form  a 
stable  gelatinous  system  of  jelly-like 
character,  and  are  generally  flavored  and 
colored,  and  include  gum  drops,  jelly  beans, 
jellied  and  fiiut-flavored  slices. 


(c)  Marshmallow  Candies — ^An  aerated 
confection  composed  of  sugar,  com  syrap, 
invert  sugar,  20%  water  and  gelatin  or  egg 
white  to  which  flavors  and  colors  may  be 
added. 

(d)  Fondant — h  product  consisting  of 
microscopic-sized  sugar  crystals  wUch  are 
separated  by  a  thin  film  of  sugar  and/or 
invert  sugar  in  solution  such  as  candy  com, 
soft  mints. 

(e)  Licorice— A  product  made 
predominantly  from  sugar  and  com  syrap 
which  is  flavored  with  an  extract  made  from 
the  licorice  root 

(f)  Spun  Candy — K  product  that  is  made 
from  sugar  that  has  been  boiled  at  high 
temperature  and  spun  at  a  high  speed  in  a 
special  machine. 

(g)  Candy  Coated  Popcorn— -Popcorn  which 
is  coated  with  a  mixture  made  predominantly 
from  sugar  and  com  syrap. 

(Sec.  17,  Pub.  L  95-166,  91  Stat.  1345  (42 
U.S,C  1779)). 

Nirie. — In  accordance  with  Executive  Order 
12044  a  copy  of  the  detailed  final  impact 
analysis  statement  for  this  final  regulation  is 
available  at  the  Office  of  the  Efirector,  School 
Programs  Division,  USDA-FNS,  Washington, 
D.C.  20250  during  regular  business  hours  (8:30 
a.m.  to  5KX)  p.m.,  Monday  through  Friday). 

Dated:  January  25, 1980. 

Carol  Tucker  Foreman, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 
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249 . 

. . 2331 

194? 

1009 

02  . 

...1003,  2838 

563 

. 1849,  1853 

399 . 

. . 3595 

1^!-- 

_ 1411,2641 

PropoMd  RuIm! 

590 _ 

_  _ 1853,2840 

IK 

1951..-. 

_ 1002 

50 . 

. 1622 

600 _ 

_ 1594 

19^^ 

1009 

09 

?A40 

_ _ 1594 

Ch.UI.- 

_  _ 1595 

?9?>?,.., 

^9^,  A!UA 

19 

4950 

720 . 

. . . -17 

302 _ 

. 767 

2900..... 

. -5297 

303 . - 

. 2328 

Proposed  Rulss: 

371 _ 

_ 1595,  6362,  6537 

381 . 

— . 2328 

1 . 

. . . 6407 

373 _ 

. . 1595,6537 

210...... 

. . 1041,  3592 

545 . 

_ 1425,  4360 

376. _ 

_ 1595,  1883,  6537 

235 

1041 

10CFR 

561 

4960.  4961 

377. _ 

. . 1007 

273™!! 

. 3593 

2 . 

. 3250 

563 . 

- . 1916!  4361 

385. _ 

_ 1595,  6362,  6537 

301. _ 

. 1615 

34 . 

. 2312 

386 . 

. 1883 

331 _ 

. 1615 

205 . 

. 5663 

13CFR 

390....... 

. 3027 

781 _ 

. 61  IS 

211 _ _ 

. 12, 

101 

. . 2001 

399. _ 

1595, 1883,  6362,  6537 

907 

. 1621 

212 . 

1582, 

107 

. 2912 

931. _ 

. . - . 4306 

979 

. 1867 

436 . 

5620 

111 

. 6405 

2301 . 

_ 1988 

985 

. 1888 

507 . 

6084 

121 

. . 2840 

Proposed  Rulos: 

989 _ 

49S8 

797 _ _  _ 

9596 

199 

2312 

806 . 

. . 1049 

1001  . 

. 3503 

190 

. .  1411 

1002--. 

. . 3593 

”1!!^-..... 

..3594,5308 

ProAAMci  Ruteft; 

16  CFR 

1004—. 

. . 3593 

SO _ 2330.  2660  3056  3013 

107 . 

9Q17 

13 . 

. 1011,  1857 

1006.— 

_ 3593 

51 

. .  3056 

111..— 

_ _ _ 6631 

255. _ 

_ 3870 

1007— 

9509 

70 

iA9A 

438 - 

. . 1011 

1011— 

_ 3593 

73 _ 

.1625,  2657 

14CFR 

Proposed  Rules: 

1012 _ 

_ 3593 

211 _ _ _ 

799,  3060 

OK 

9660 

419....... 

. . . 4363 

1013 . 

_ 3593 

212—  _ 

...799!  3060 

39 _ 

....762,  763,  1412,  1414, 

439 . 

. 3060 

1030 _ 

9509 

4.90  19QA 

269?  560? 

2002-2010  2646-2649 

. . 4363 

1032—. 

. 3593 

■  6116 

3251-3254!  3883, 3884! 

1212..... 

_ _ _ 3762 

1033..-. 

. . . 3593 

435. _ 

_ 4359 

5666-5669,6353 

1036—. 

. 3593 

61 

5670 

17  wrn 

1040..... 

. 3593 

11CFR 

63 . 

. . 5670 

1 _ 

_ 2019,  2314,  6538 

1044..-. 

. 3593 

Proposed  fUiiss: 

71....300.  764,  765,  2011-2013, 

145....... 

. 2019,3257 

1046—. 

9509 

100 

. .  5546 

2649, 3256, 3885-3887, 

147 _ 

_ 2019 

1049—. 

. 3593  . 

101 . . 

_ 5546 

5673,5674,6354-6360 

211 _ 

_  -...20,  1416 

10S0 . 

.  9509 

102 _ 

_ 5546 

79 

,...300,  765,  2013,  3887, 

230. _ 

_ _ 1601,  6362 

iftfiP 

9509 

109 

5.546 

5675, 6360 

231....... 

_ 3258 

1064 . 

. 1908,3593 

104 _ 

- . -5546 

75 _ 

. 300,  765 

239. _ 

_ 6362 

1068 _ 

. . 3593 

105 . 

_ 5546 

91 _ 

. . 1414 

240. _ 

_ 5299 

1071  , 

3593 

106 

5546 

07 . 

765,  2016,  5675 

241 . 

. 3258 

1073...- 

9509 

107 

.5546 

121 . 

. - . .  3880,  5677 

270. _ 

. . . 1860 

1071! 

9509 

106 

5546 

127 

_ _ 5677 

271....... 

_  _ 3258 

107fi 

9509 

100 

.  5546 

135 . 

_ _ _ _ _ 5677 

1079 

. 9509 

110 

5546 

145 . 

. . 5677 

POO . 

. .  1827 

1094 _ 

9509 

111 

,,  _ 5546 

183...... 

_ 1415 

201 

5030 

1096 _ 

. 9509 

112 

5546 

212. _ 

. 2313 

210 

5043,  5083 

1097 

. 3509 

113 

M  ,  ^5^ 

214 . 

. . 2313 

229 

_ 5943!  5972 

1098-... 

_ 3593 

114 _ 

_ _ _ 5546 

221 _ 

. . 5298 

230 _ 

_ ..5934 

1099. 

.  9509 

115 

. 5545 

380 . 

. 1855 

291 

. . .  5972 

1102...- 

. 3509 

140 

_ 5546 

385 . 

. . 1857,  2018 

239...... 

_ 5934,  5943, 5972 

1104...- 

. 3509 

141 . 

5546 

399 . 

_ _ 2018 

240 _ 

5934,  5943!  5963!  5972 

1106 _ 

9509 

14? 

5546 

1203.... 

. 3888 

241 

5972 

1108..-. 

. 3593 

143 _ 

. 5546 

1207.... 

. . 5298 

249 _ 

— ! . ^ . 15963 

1120. . 3593 

1124 . 3593 

1125„ . 3593 

1126. . 3593 


144 _ 

. . 

. 5546 

145  .— 

. 5548 

146 _ 

5548 

9008 _ 

. 5546 

1209 . 1006 

Proposed  Rulos: 

Ch.  1 . 799,  3316 

39 .  . 2657,  5741,  6407 


18CFR 


3  - - 6376 

4  . 6377 
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35 . 

. 3888 

46 . 

. 3568,  6377 

154 _ 

. 3888 

157 . 

. 1861 

201 _ 

_ 767,  5677 

204. _ 

. 767 

270 _ 

. fiR7fl 

271 _ 

_ 1862,  5678,  5685 

274. _ 

. .*1090,  aflflfl 

282 . 

.21,  767,  1872,  3569, 
5677 

284 . 

. 1872,  6377 

290 . 

. 2023 

Proposed  Rules: 

2 . 

. 5321 

3 . 

. ; . 5309 

141 . 

. . 48 

260 _ 

. -  dfl,  *MOfl 

271 . . 

....  2344,  2873,  5321, 
5747,6415 

274 _ 

. 2344 

PRO . 

. POfiP 

282 . 

. 1081,  3330 

284 .  2052 


19CFR 


4 . 

10 . 

11 . 

24 . -.... 

101 . 

127 _ 

13^ _ 

141 _ 

142. . 

143 .  ,, 

. 3570 

. 3901 

. 3901 

. 3901 

. -3573 

. 3901 

. 3901 

_ 3901 

. 3901 

..  1012,  3901 

144 

.  3901 

151 . 

. 3901 

153 . 

. 1013,  1417 

158 . 

. 3901 

159 _ 25, 

1013,  2650,  3901 

^72. _ 

. 3901 

173 . 

. -3901 

365 . 

. 4932 

Proposed  Rules: 

6 . 

. 1633 

10. . 

. 1633 

20  CFR 

208 . 

. 3259 

260 .  3259,  5685 

404 . 1605,  1611,6540 


614 . 

. 1014 

615 . 

. 797,  1015 

ATfL 

. 1016 

T9S.:. . 

27,  1017 

Proposed  Rules: 

404 . 

. 2345 

416 . 

. 2345 

651 . 

. 2498 

653 . 

. 2498 

656 . 

. 4918 

658 . 

. 2498 

21  CFR 

14 . 

. 4353 

16 . 

. 3732 

20 . 

. 3732 

104 . 

. 6314 

106 . 

. 1612 

146 . 

. 1612 

176 . 

...2841,6540 

176. . . 

. 6540 

177 . 

...  2842,  6540 

178. . 

. ..1018 

182 . 1019,6084 


186i-.... 

. 6084 

19a- . 

510i- . 

620- . 

522  . 

540 . - 

568- . 

701 _ 

. - . -  1418 

. 2314 

3573,  3574,  6086 

. - . 1019 

. 1613 

1020,  2314,  6087 
. 3574 

809-...-  _ 

- . . . 3732 

812. . 

. 3732 

Proposed  Rules: 

105  _ _  6690 

13.5 . 

. . .  6631 

172 _ 

. .  _  1085 

182 

6117 

184 _ 

.  _ 3598i6117 

186 _ 

_ _ 3598,6117 

462.  . 

_ 1085 

600 

. . . . 28.52 

610. _  ... 

28.52,  6120 

640- . 

. 2852.  2854 

130a _ _ _ 3923 


22CFR 


52.5 

_ _ _ 20 

710 . 

. . -  5605 

Proposed  Rules: 
Ch.  H . . 

. -.1641 

Ch.  V _ 

_ 1641 

143 . 

. 1638 

23  CFR 

260 . 

. ..6377 

420 . . . 

...- . 1410 

620. . 

. 1410 

Proposed  Rides: 

450 . 

. 2296 

476 . 

. . . 2296 

625 . 

. 982,  5750 

655 . 

. 982,  5750 

663 . 

. . 952 

24  CFR 

201 . 

. 6088 

203 . 

. 3901 

207 . 

_ 3902 

213 . . 

. 3902 

220. . . 

-3901,3902 

221....- . -.. 

. 3902 

222 . . 

_ 3901 

»a. . . . 

_ 3901 

231  _ _ 

. .3902 

234. _ 

-3901,3902 

236 . . . 

. . . .3902 

300. . - . 

3029 

805 . . . 

. . 3029 

Proposed  Rules: 

200 . 

..5754,  6415 

201 _ 

. 4.364 

234 . . . . 

. 4.3.32 

S70.. . 

-...802,  6632 

881 _ 

_ ..3602 

883 _ _ 

.......3330 

885 . . 

. 802 

888 . . 

..  .802.  2534 

25  CFR 

23 . 

. 2315 

233 . 

. 5686 

261 . 

. . . 2026 

Proposed  Rules: 
43a . 


26CFR 


•f 

- . -.6088 

. 5688 

10 _ 

6.378 

15. . 

. 6088 

m. . ! . . 

6088 

_ 6088 

25 

.  6088 

31 . 

. 6088 

38 . 

6088 

41..  _ 

6080 

44. . .  . 

. . . 6088 

45. _ _ 

. . 6088 

46 . . 

6088 

47 _ 

6088 

48 . 

—  ..-  6080 

49.  .  -..  _ 

6088 

53.-. 

. 6088 

144 

6nRR 

145 . 

. 6008 

154. 

. 6088 

301 . 

. 6088 

400._ . 

. 6080 

404  . . . 

. 3904 

Proposed  Rides: 

1 _ 2349.  3602.  3924, 

7 . - . 

5754,6415 
. 3924 

31 . . 

. 4364 

27  CFR 

170 . 

. 5694 

231 . . 

-5694 

240  . 

. 5694 

Proposed  Rides: 

4-... . 

. 2855 

5. . 

. 50 

296.  . . .  . . 

. 2855 

28  CFR 

0.- . . . 

. 6541  . 

2 

.6379-6381 

14 

- . 2650 

_ ....5301 

58 . 

.1836,  2316 

Proposed  Rules: 

31-.- . 

. 2808 

29  CFR 

24 . . 

. 1838 

511 . . 

. 6092 

1601- . 

_ 1878 

16ia . 

. 29.  780 

1910. . 

. 6706 

195a . 

. 6542 

1990 

_ 5002 

2610 . 

. 2026 

Proposed  Rules: 

4 . 

_ 2350 

a . 

....- . 1642 

3a . 

_ 1392 

42 . . . 

. 2528 

30  CFR 

251.- . - . . 

6.338 

722 _ _ _ 

1020,  2626 

843._ . . 

1877,  2626 

Proposed  Rides: 

211 _ _ 

. . .55.34 

722 . - . 

_ 5540 

723 _ 

_ 5540 

800.  .. .  . 

. .  6028 

801-  .  _ 

.  _ 6028 

805. _ 

. 6020 

•06w . „6028 

807_ . . . . >6028 


808 . 

_ -  6028 

843 

.-  5540 

845 . 

■  ,  5540 

870. . 

..  ■  2806 

872-  — 

2805 

874 _ 

-  2805 

877 _ 

2Bn6 

879 

2805 

882 _ 

_  2805 

884- 

.  2805 

AAA 

. -.2805 

888._ _ _ _ 2805 


31  CFR 


240 . 

-1020,  5698 

332 . . . 

'  4230 

350 _ 

„  .3261 

535  . . 

-1877 

32  CFR 

65. _  _ 

-3905 

536. . 

_ 6543 

630- . . . 

_ 6566 

801 . 

3030 

909 _ 

,-  _ 6381 

Proposed  Rules: 
651 _ _ 

_ 1086 

32ACFR 

Ch.  VI . 30 


33  CFR 

127 . 

164  . 

165  _ 

iwa 

Proposed  Rules 

Ch.  I . 

207 . 

36  CFR 

28 . 

222 . 

005. . 

1202. . 

1215 . 

1226 . 

Proposed  Rules: 

222. . . . 

1227.>i. . 

38  CFR 


3 . 1877,  M18 

21.. ..> . 30 

Proposed  Rules: 

3 . 6416 

17 . 3061,  5348 

21.. - . 803,  2667,  5350 

36 . 3330,  3926 

39  CFR 

233 . 1613 

310 .  3034 

Proposed  Rules: 

310 . 1427 

320 . 1427 

40  CFR 

52. . 780-782,  1022,  1024, 


1419,2031-2036,2319, 
3270,3603,3906,4355, 
5303, 5698, 6092, 6569, 6572 


,..-3261 

. 30 

. 4353 

—  4355 

. 5302 

_ _ 780 

....1108 
. 3924 


1418 

2027 
1418 

2028 
2317 

.2052 

1919 


2665,  5754 


IV 
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60 . 3034,  5616 

65 . 3035,  4356,  5303 

81 _ 2036,  2044,  6103,  6572 

86  . 4136 

87  _ 1419 

180 _  3007,  4356,  6103 

201 _ 1252 

228 _ 3053 

454 .  3604 

Proposed  Ruiss: 

Ch.  1 . 52,3316 

Ch.  V . 1429 

51 . 6120 

5^ . 52,  1108,  1429,  1643, 

2054, 2351, 3331, 3333, 
3928, 3929, 4365, 6121, 6417 

60 . 2790,  3333 

62. . 3334 

81 _ 1647,  3333,  6418 

86. . 5988,  6012 

123 .  6572 

180 . 2058,  2351,  2352,  3938 

201 _ 1109 

250 _  2059 

401 . 803,  6632 

403 .  3063 

410 . 53,  806 

425 . 53 

429 . 53 

448 .  912 

447 _ 928 

454 . 53,  3335 

774 .  6632 

41CFR 

Ch.  101 _ 3271,6104 

3-16 _  5702 

3-55 _ 5702 

8- 75 _ 3035 

9- 7 . 942 

101-11 _ 5704 

109-1 _ 943 

109-60 _ 943 

Proposed  Rules: 

1-15 . 3296 

24-1 . _1109 

60-1 . 4954 

42CFR 

66 . 1822 

85 .  2651 

85a. . 2651 

110 .  6058 

431 . 6326,6331 

Proposed  Rules: 

2  . 53 

52h . 5351 

74 .  2353 

405  .  2353,  6633 

43CFR 

Ch.  II . 3037 

3  . 5304 

4  . 5713 

29 . 1026 

31 . 783 

401 . 1878 

403 . 1878 

406  . 1879 

Proposed  Rules: 

17. . 976 

1880 .  6054 

44CFR 

5. . 1421 


64  . „...3578,  6576-6579 

65  . 2322,  3580,  6582 

67 . 2655,  5714,  5719 

70 . 6382-6399 


Proposed  Rules: 

67 _  3604-3617,  5351,  5352, 

5356, 5780 


45  CFR 


122a . 

. 6044 

205 . 

. 6326,  6333 

601 . 

. 1422 

640 . 

. 39 

Proposed  Rules: 

Ch.  XII . 

. 1430 

8 . 

. 2353 

64 . 

. 5648 

540 . 

. 806 

1060 . 

. 3335 

46  CFR 

4 _ _ 

. . 2045 

p 

. 2045 

502 . 

. 1879,  2325 

512. . 

. 3272 

514 . 

. 3311 

Proposed  Rules: 

Ch.  1 . . 

. 2052 

Ch.  IV . 

. 6122 

42 . 

. 5780 

93 . 

. 5780 

47  CFR 

04. . 

. 4357,  6104 

5 _ 

_ 4357 

21 _ 

_ 4357 

22. _ 

. 4357 

23 _ 

. 4357 

25 . 

. 4357 

63 . 

3037,6584 

64 . 

. 3037,  6584 

73 _ 1880, 1881, 1919-1923, 

1976,2844,3907-3910, 

4357, 5304, 5305, 6105, 6399 

74 . 

. 4357 

76 . 

. 6403 

78 . 

. 4357 

81 _ 

. . . 4357 

83 _ 

. . 1924 

87 _ 

_ 4357 

90. . • 

_ 4357,  6586 

94 . 

4357 

9S . 

.  AUK? 

97 . 

. 4357,  6106 

99 . 

. 4357 

Proposed  Rules: 

0 . 

. 3064 

1. . . 

.....3335,  3349 

2 . 2060,  2859,  3064,  3349 

22. . 

. 2859 

56 _ _ 

. 1431 

61 . 

. 3064,  3353 

63 . 

. 2066,  3064 

67 . 

. 4365 

73 . 2067,  3070,  3071, 

3939-3941, 5358, 5359; 

6122, 6124, 6126, 6419, 6633 

76 . 

_ 3071 

81. . . 

. 3064 

83 . . 

_ 3064 

90 _ 2067.  3086.  3349 

94 . 

.2060,2069 

97 . . 

. 2071 

401 . . 

_ 1431 

4SCPR 


Ch.X . 5306 

1 . . . 783,  2655 

173 .  5737 

192 .  3272 

531 . 5738 

571 . 6404 

580 .  784 

1001 . 3580  ' 

1011 . 3580,  5739 

1033 .  42,  43,  784,  785,  1881, 

1882, 2325, 2655, 2656, 4357 

1062 .  3586 

1064 _ _ : . 3912 

1100 .  3580,5739 

1111 . 6107 

1127 . 43 

1131 . 358ib 

1131a. . 3580 

1249 .  3588 

Proposed  Rules: 

Ch.  X. . 1434,  2354, 

6634 

395 . 5781 

571 . 807 

575 . 807 

1001 . 1434 

1011 . 1434 

1060 .  6127 

108Z . 6127 

1100 . 1434 

1109 . 3353 

1127 . 55 

1131 _ 1434 

1131a _ 1434 

1136. _ 2871 

1201 _ 809 

1241 . 809 

1249 .  3618 

1301 . 56 

SO  CFR 

26 .  3052 

32 .  3053 

33!!!"!1iOM,  1027r 

296 .  6062 

603 _ 3590 

611 _ 785,  1028,  6405 

652. _ 786 

661 _ 6127 

671- . 785, 1613 

Proposed  Rules: 

13 . 809 

17 .  5782 

22 . 809 

23. _ 1110 

107 _ 2616 

230 .  4366 

251 . 2636 

255 .  2636 

259 _  2636 

601 _ 3618 

611 . 56,2354 

651 . 1112 

676 .  3619 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  agencies  have  agreed  to  publish  all 
documents  on  two  assigned  days  of  the  week 
(MoTKfay /Thursday  or  Tuesday /Friday). 

This  is  a  voluntary  program. 
FR  32914,  August  6.  1976  ) 

(See  OFR  NOTICE 

* 

Monday 

Tuesday 

Wadnaaday 

Thursday 

Friday 

DOT/SECRETARY 

USDA/ASCS 

DOT/SECRETARY 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/FAA 

USDA/FNS 

DOT/FAA 

USDA/FNS 

DOT/FHWA 

USDA/FSQS 

DOT/FHWA 

USDA/FSQS 

DOT/FRA 

USDA/REA 

DOT/FRA 

USDA/REA 

DOT/NHTSA 

MSPB/OPM 

DOT/NHTSA 

MSPB/OPM 

DOT/RSPA 

LABOR 

DOT/RSPA 

LABOR 

DOT/SLSDC 

'  HEW/FDA 

DOT/SLSDC 

HEW/FDA 

DOT/UMTA 

DOT/UMTA 

CSA 

CSA 

Documents  normally  scheduled  for  publication  on 
a  day  that  will  be  a  Federal  holiday  will  be 
published  the  next  work  day  following  the 
holiday 


Comments  on  this  program  are  still  invited. 
Comments  should  be  submitted  to  the 
Oay-of-the-Week  Program  Coordinator.  Office  of 


the  Federal  Register,  National  Archives  and  '  | 

Records  Service,  General  Services  Administration.  I 

Washington.  O.C.  20408  | 


REMINDERS 


The  items  in  this  list  were  editorially  compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or  exclusion  from  this  list  has  no  legal 
significance.  Since  this  list  is  intended  as  a  reminder,  it  does  not 
include  effective  dates  that  occur  within  14  days  of  publication. 


Rules  Going  Into  Effect  Today 


Note:  There  were  no  items  eligible  for  inclusion  in  the  list  of  Rules 
Cnipg  Into  Effect  Today. 


List  of  Public  Laws 


Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today's  List  of  Public 
Laws. 

Last  Listing  January  17, 1980 
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Just  Released 


CODE  OP  FEDERAL  REGULATIONS 

(Revised  as  of  October  1, 1979) 


Quantity  Volume  Price 


Title  42— Public  Health  $8.50 

(Parts  1  to  399) 

Title  42— Public  Health  8.00 

(Part  400  to  End) 

Title  45— Public  Welfare  7.00 

(Parts  500  to  1199) 

Title  46— Shipping  4.75 

(Parts  90  to  109)  — 

Title  46— Shipping  5.50 

(Parts  140  to  155) 

,  Total  Order 


Amount 

$ _ - 


lA  Cuviidative  checklist  of  CFR  issuances  for  1979  appears  in  the  back  of  the 
first  issue  of  the  Federal  Register  each  month  in  the  Reader  Aids  section.  In 
addition,  a  checklist  of  current  CFR  volumes,  comprising  a  complete  CFR 
set,  appears  each  month  in  the  LSA  (List  of  CFR  Sections  AffectedKI 
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MAIL  OiDII  FOKM  To: 

Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C. 

Emclostd  find  $ . ( check  or  money  order)  or  cborge  to  my  Deposit  Account  No . 

Pi  ease  send  me . .  copies  of: 


PLEASE  FILL  IN  MAILING  LABEL  . 

BELOW  Street  address _ ... _ ....... _ .... _ ..... _ ........ 

City  and  State _ _ _  ZIP  Code 

FOR  PROMPT  SHIPMENT,  PLEASE  PRINT  OR  TYPE  ADDRESS  ON  LABEL  BELOW,  INCLUDING  YOUR  2IP  CODE 


POSTAGE  AND  I  ECS  PAID 
f  S.  GOVERNMENT  PRINTING  OFFICE 

375  . 

SPECIAL  FOL'RTH  CLASS  RATE 
BOOK 


SUPERINTENDENT  OF  DOCUMENTS 
U.S.  GOVERNMENT  PRINTING  OFFICE 
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